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Overview 

 

We begin 2011 with our annual look at the most 

significant agricultural law developments of the 

previous year.  Legal issues continue to be at the 

forefront of developments that are shaping the 

present and future of American agriculture, and 

it is very likely that the involvement of the legal 

system in agriculture will continue to grow.  The 

following is my list of what I view as the top ten 

agricultural law developments of 2011 based on 

their impact (or potential impact) on U.S. 

agricultural producers and the sector as a whole. 

 

The “Top Ten” 

 

1. Patient Protection and Affordable Care 

Act (Act) at the Supreme Court.  “The 

Patient Protection and Affordable Care Act” 

(“Act”) was enacted in early 2010 and the 

constitutionality of the Act is now before the 

U.S. Supreme Court.  Of primary focus is 

whether the mandate provision (the part of 

the Act that requires all people to have 

health insurance coverage starting in 2014 or 

face a penalty) is constitutional.  But, a 

significant question remains as to whether 

the Court will decide the constitutional 

issue, or simply vacate the lower court 

opinions for lack of jurisdiction.  That’s an 

important point because, among other 

things, there are numerous tax provisions in 

the Act that have either taken effect or are 

set to take effect in the coming years.  The 

government’s primary argument is that 

economic activity is not required to trigger 

the power of Congress to regulate under the 

Commerce Clause.  That argument is based 

heavily on a 1942 case involving an Ohio 

farmer that had voluntarily agreed to subject 

himself to a wheat allotment established by 

the United States Department of Agriculture.  

But, that case involved the regulation of 

economic activity, not an attempt to force 

persons to engage in economic activity.  The 

various federal courts that have decided the 

matter have produced mixed results, with a 

few of them holding that the federal courts 

do not have jurisdiction to decide the 

constitutionality of the mandate provision 

until is takes effect in 2014.  The U.S. 

Supreme Court asked for that issue to be 

briefed, so it is possible that the Court will 

not decide the constitutional issue in 2012.   

Florida v. United States Department of 

Health and Human Services, 648 F.3d 1235 

(l1th Cir. 2011), cert. granted, No. 11-398, 

2011 WL 5515164 (U.S. Sup. Ct. Nov. 14, 

2011). 

 

2. U.S. Court of Appeals for the Tenth 

Circuit Vacates Tax Court opinion on 

spousal reimbursement plan. It is possible 

to generate income tax advantages through 

various fringe benefits that can be provided 

to a spouse as an employee of the family 

business. One of those fringes for an 

employee/spouse that is a bona fide 

employee is employer-provided health 

insurance coverage that can also include 

other family members.  The technique, if 

done properly, can also convert family 



2 

 

health insurance premiums into deductible 

business expenses.  Pursuant to I.R.C. §105, 

an employer can establish a medical 

reimbursement plan covering the employer’s 

spouse.  While it generates a deduction for 

the family business for the amount of the 

health insurance premiums that are paid, the 

spouse can also use the plan to deduct 

insurance co-pays, non-covered 

prescriptions, eye glasses, dental care, 

orthodontics, and other medical expenses 

that would otherwise be an itemized 

"Schedule A" deduction subject to the 7.5% 

floor. In addition, an employee spouse 

would be entitled to $50,000 of group-term 

life insurance premiums and disability 

premiums as nontaxable fringe benefits.  

But, to get the desired tax benefits, the 

arrangement must be properly structured.   

 

Recent court cases illustrate that it is critical 

to pay close attention to details when 

establishing such a plan. In 2011, the U.S. 

Court of Appeals for the Tenth Circuit 

rejected various IRS attacks on a medical 

reimbursement plan even where those 

details were closely followed.  Had the IRS 

prevailed on their arguments posited in the 

case, it would have essentially eliminated 

the use of medical reimbursement plans for 

farm proprietorships.  The appellate court 

had some harsh words for the failure of the 

IRS to follow established caselaw and its 

own prior positions taken in medical 

reimbursement plan settings.  Importantly, 

the Tenth Circuit vacated the Tax Court’s 

opinion.  That means that there is no Tax 

Court opinion that the IRS can use against 

taxpayers in states outside the Tenth Circuit.  

Shellito v. Comr., 437 Fed. Appx. 665 (10th 

Cir. 2011), vacating and remanding, T.C. 

Memo. 2010-41.   

 

3. Pesticide drift may constitute a trespass.  
In this Minnesota case, pesticide drift onto 

organic crops led to problems between 

neighbors, and litigation involving a local 

co-op. The organic farmer claimed that a 

local co-op sprayed chemical pesticides that 

drifted from targeted fields to theirs, thereby 

preventing the plaintiff from selling his 

organic crops under a federal non-pesticide 

“organic” certification. The plaintiff began 

converting his conventional crop farming 

operation to a certified organic operation in 

the 1990’s. At that time, the plaintiff 

notified the co-op of the transition and 

specifically asked the co-op to take 

precautions to avoid overspray when 

applying pesticides to adjacent fields. 

According to the plaintiff, the coop caused 

pesticide drift and damage to the crop during 

the 1998, 2002, 2005, 2007, and 2008 crop 

years.  

 

The farmer sued the co-op for the damage 

done to the 2005, 2007, and 2008 crops. In 

June 2009, the trial court granted a 

temporary injunction in favor of the 

plaintiff, barring the co-op from spraying 

within one-half mile of the plaintiff’s farms 

and requiring the co-op to give notice when 

spraying “in the area.” On the merits of the 

case, however, the trial court granted 

summary judgment in favor of the co-op and 

dismissed the plaintiff’s claims of trespass, 

nuisance, and negligence per se (under the 

statute). The court held that the claims 

regarding the 2005 crop were time-barred, 

the claim of trespass was not allowed 

because Minnesota does not recognize 

“trespass by particulate matter,” and the 

claims of nuisance and negligence per se 

were dismissed because the plaintiffs failed 

to present evidence of damage done by the 

co-op to the organic crop. Importantly, the 

trial court held that the plaintiffs failed to 

produce evidence from chemical tests that 

proved that the chemical residue exceeded 

the 5 percent tolerance limits established 

under the federal organic-certification 

regulations.  

 

On appeal, the primary issue was whether 

the trial court improperly dismissed the 

trespass claim by concluding that pesticide 

drift cannot constitute a trespass in 

Minnesota. Also at issue was whether the 

trial court erred in dismissing the negligence 

per se and nuisance claims for lack of 

evidence.  
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On the trespass claim, the appellate court 

noted that the issue of whether unwanted 

pesticide drift from a targeted field to an 

adjacent organic field constitutes trespass is 

an issue of first impression for the 

Minnesota courts.  In Minnesota, a trespass 

claimant must show that they had rightful 

possession of the land and that the 

defendant’s “entry” onto the land was 

unlawful. The appellate court cited 

chemical-drift trespass cases from other 

jurisdictions to conclude that “a trespass 

action can arise from a chemical pesticide 

being deposited in discernable and 

consequential amounts onto one agricultural 

property as the result of errant overspray 

during application directed at another.” In 

Minnesota, odors emanating from the 

application of chemical pesticides, alone, 

cannot constitute a trespass. That rule hasn’t 

changed. But, in this case, the emanating 

odors were joined with the dispersion of 

substances that drifted to the land and left 

deposits which damaged the crop. Thus, the 

appellate court remanded the case to the trial 

court, and instructed the court to uphold the 

trespass action if the pesticide deposits were 

“discernable” and in “consequential 

amounts.” 

 

On the nuisance and negligence per se 

claims, the appellate court reversed, finding 

instead that the organic farmer presented 

“prima facie” evidence of damages caused 

by the pesticide drift. The appellate court 

believed that the district court “inferred” too 

much from the federal regulations regarding 

organic crop labeling. Though the 

defendant’s argument was “persuasive,” the 

court concluded that the operative regulation 

(7 C.F.R. §205.202(b)) states that “any field 

or farm parcel from which harvested crops 

are intended to be sold, labeled, or 

represented as ‘organic’ must … have had 

no prohibited substances… applied to it for 

a period of three years immediately 

preceding the harvesting of the crop.” The 

co-op argued that the presence of 

“detectable residue” did not necessarily 

mean that the organic product could not be 

sold if under the 5 percent safe harbor 

regulation. The appellate court did not agree 

with the co-op’s argument. The court held 

that even though the plaintiffs could not 

establish 5 percent contamination levels, 

they still had enough evidence to establish 

damage to the organic crops over several 

growing seasons. According to the court, the 

plaintiffs suffered “substantial 

inconveniences” as a result of the drift, 

including MDA orders recommending the 

destruction of the contaminated crop.  

 

All the appellate court said was that the trial 

court erred in concluding that the organic 

farmer’s trespass claim failed as a matter of 

law. But, that doesn’t mean that the farmer 

will ultimately win the case, and it will be 

interesting to see if clarification is made of 

the liability rule utilized in such cases.  But, 

it is possible that a strict liability rule could 

be imposed if the court determines that 

adjacent conventional (or GMO) crop 

farmers planted their crops with the 

knowledge that crop spraying activities 

could pose a significant risk to an adjacent 

organic crop.  Johnson, et al. v. Paynesville 

Farmers Union Cooperative Oil Company, 

802 N.W.2d 383 (Minn. Ct. App. 2011). 

 

4. Aerogenerator ban upheld against 

takings claim.  The Kansas Supreme Court 

upheld a Wabaunsee County, Kansas, ban 

on the development of large-scale wind 

generators in the county against a 

constitutional taking claim.  The court said 

that the language of the zoning rules in the 

county gave the county commissioners the 

complete authority to grant conditional use 

permits or not.  Thus, a landowner has no 

vested property right to put in generators 

unless the board grants a conditional use 

permit.  Without a vested property right, 

there is nothing that has been taken.  The 

Court also held that the ban was not facially 

discriminatory against interstate commerce 

because it banned all wind generators no 

matter where the resulting electricity was 

sold.  It was a complete, non-discriminatory 

ban.  But, the court remanded for further 

factual development on whether the ban 

imposed a burden on interstate commerce 
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that was clearly excessive in relation to the 

local benefits the ban provided.  

Zimmerman, et al. v. Hudson, No. 98,487, 

2011 WL 5008547 (Kan. Sup. Ct. Oct. 21, 

2011). 

 

5. Multi-million dollar judgment award in 

GMO rice case.  In late 2011, the Arkansas 

Supreme Court affirmed a jury verdict of 

$5.9 million in actual damages and $42 

million in punitive damages against Bayer 

CropScience for damages relating to Bayer’s 

introduction of GMO-rice in 2006.  Bayer 

outdoor tested their newly-developed GMO 

rice (LibertyLink Rice) in 2006 before the 

USDA gave regulatory approval and before 

any foreign government had authorized 

commercial use of GMO rice for human 

consumption.  Trace amounts of the GMO 

rice showed up in the conventional long-

grain rice supply.  As a result, foreign 

import markets including Russia and Japan 

banned imports, and Mexico along with 

some other countries started requiring 

GMO-free certification or testing.  The 

plaintiffs, Arkansas rice farmers, claimed 

damages resulting from the drop in the 

market price for their rice crops and from 

Bayer’s alleged negligent handling of the 

GMO rice.  In addition to upholding the jury 

award, the court ruled that the state cap on 

damage awards (Ark. Code. Ann. Sec. 16-

55-206) violated the Arkansas Constitution 

(Art. 5, Sec. 32) and is unconstitutional.  

The court also held that the economic loss 

doctrine did not bar the plaintiffs’ claim 

because damage to other property was also 

involved, including land crops and 

equipment.  Bayer CropScience LP, et al. v. 

Schafer, et al., 2011 Ark. 518 (2011). 

 

6. Charitable lid estate planning technique 

validates use of defined value clauses for 

gift tax purposes. In 2009, the United 

States Court of Appeals for the Eighth 

Circuit affirmed the Tax Court in a case 

involving the “charitable lid” estate planning 

technique utilized with intervivos defined-

value transfers – a technique that effectively 

caps an estate’s tax liability.  The Tax Court, 

in a decision filed three weeks after the 

Eighth Circuit’s opinion, blessed the 

technique in a gift tax case.  In mid-2011, 

the United States Court of Appeals for the 

Ninth Circuit affirmed the Tax Court’s 2009 

decision and the Tax Court again upheld the 

concept in another gift tax case.  The estate 

planning version of the technique involves 

an estate plan whereby the decedent leaves a 

set dollar amount of the estate to the 

decedent’s children (or specific 

beneficiaries) with the residuary estate 

passing to a charitable organization.  The 

portion passing to the charity qualifies for 

the estate tax charitable deduction and, thus, 

puts a “lid” on the amount of estate tax 

owed.  That could be a particularly useful 

concept (especially for farm and ranch 

estates) if the Administration succeeds in its 

present attempts to eliminate valuation 

discounts for closely-help business interests 

or in its attempts to push through the 

Congress an increase in the federal estate 

tax.   

 

Two different variations of the technique 

were involved in the cases and were 

unsuccessfully challenged by the IRS.  The 

Eighth Circuit’s opinion in 2009 was the 

first Federal Circuit Court opinion in over 

60 years to deal with the public policy 

arguments raised against the technique by 

the IRS.  The Fifth Circuit, in 2006, reached 

a similar conclusion, but without squarely 

addressing the public policy arguments.  The 

Ninth Circuit’s affirmance in 2011 added 

considerable credibility to the technique of 

donating an interest in an LLC or an FLP via 

a transfer of a set amount of an interest in 

the entity to family members, while 

simultaneously specifying that any excess 

amount (factoring in valuation discounts) 

passes to a designated charity.  The 

technique effectively defeats an IRS audit 

that results in the reduction of valuation 

discounts and an increase in estate or gift 

tax.  The excess amount (because of a 

reduction in claimed discounts) passes to 

charity which generates additional 

deductions on the transfer.   
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In the 2011 Ninth Circuit case, the 

government did not raise the “public policy” 

argument that had been present in some of 

the prior cases.  Instead, the government 

claimed that the gifts to the charities were 

subject to a condition precedent – the 

outcome of an IRS audit.  That, the 

government claimed, violated the Treasury 

Regulations which specify that a gift tax 

charitable deduction is not allowed if the 

transfer to the charity that is dependent on a 

future act or a prior event.  The Ninth 

Circuit rejected the government’s argument, 

noting the circular reasoning of the 

government’s argument.  Petter v. Comr., 

653 F.3d 1012 (9th Cir. 2011), aff’g, T.C. 

Memo. 2009-280. 

 

7. EPA issues draft guidance on wetland 

jurisdiction.   On April 27, 2011, the U.S. 

Environmental Protection Agency (EPA) 

issued proposed “Draft Guidance on 

Identifying Waters Protected by the Clean 

Water Act” (Draft Guidance) concerning its 

jurisdiction under the Clean Water Act’s 

(CWA) dredge and fill provision.  The issue 

is important for farmers and ranchers due to 

the presence of seasonally ponded areas, 

drainage ditches, intermittently dry streams, 

prairie potholes, and other wet areas located 

on farm and ranch land that may be adjacent 

to other waters and over which the federal 

government may claim jurisdiction. In that 

event, agricultural activities can be curtailed 

substantially.   

 

Under the Draft Guidance, the EPA is 

claiming expansive jurisdiction over certain 

waters well beyond what the existing 

regulations allow.  Upon finalization, the 

Draft Guidance will replace present 

guidance that was first issued in 2003 and 

updated in 2008 after significant U.S. 

Supreme Court opinions did little to clear up 

existing questions about federal jurisdiction 

over isolated wetlands.  Under the Draft 

Guidance, the EPA claims that interstate 

waters (including interstate wetlands that 

cross state lines) are always jurisdictional – 

they don’t require any significant nexus 

analysis (unless, apparently, the wetlands 

are merely “adjacent”).  So, the EPA’s 

position is that such interstate ponds, 

isolated wet areas, streams, etc., are fully 

subject to federal jurisdiction in every 

situation.  More troubling, however, is that 

the Draft Guidance redefines the EPA’s 

regulatory definition of “other waters” 

(which, as defined in the regulations, “could 

affect interstate or foreign commerce”) and 

“physically proximate” waters (which, under 

the regulations, are non-wetland waters that 

satisfy the regulatory definition of 

“adjacent” waters.  Under the Draft 

Guidance, the regulatory (and judicial) 

definition of “adjacency” would no longer 

apply just to wetlands, but would also apply 

to lakes and ponds that aren’t typically 

viewed as “wetlands” and isolated intrastate 

waters.  These types of waters would only 

be subject to the “significant nexus” analysis 

– they would not, according to the EPA, 

require an interstate commerce connection.  

That is clearly beyond the scope of the 

existing regulations.  In addition, waters that 

have historically had a seasonal flow are 

jurisdictional, with EPA field staff having 

the ability to determine what seasonal flow 

means in each situation.  That could turn out 

to be very important to farmers and 

ranchers, particularly in the more arid 

western half of the United States.   

The Draft Guidance also expands the federal 

government’s jurisdictional reach in another 

manner.  The EPA says that the regulatory 

process is to identify all “similarly situated” 

waters in the “watershed” as the beginning 

point of the “significant nexus” analysis.  

So, where a significant nexus has been 

identified for a particular wetland, the EPA 

will presume that all other comparable 

wetlands in the same watershed are subject 

to jurisdiction. 

 

While the Draft Guidance does not eliminate 

the exemption for “normal farming 

activities,” that may not be that meaningful.   

Existing regulations limit the exemption to 

pre-established farming activities that do not 

bring a new area into farming or require 

modifications to the hydrological regime.    



6 

 

In addition, the courts have narrowly 

construed the exemption to those situations 

where the agricultural activity is extremely 

minimal and no additional areas of 

“navigable waters” are brought into use.  

Also, exempt activities are subject to a 

“recapture” provision that requires a permit 

if a discharge changes the use of the waters, 

impairs the waters’ flow or circulation, 

brings an area of navigable waters into a use 

to which it was not previously subject, or 

reduces the reach of the waters.  On that 

point, a significant federal court opinion in 

1994 held that the exemption only applied to 

activities occurring on the particular site in 

question regardless of the relationship to the 

activities occurring on the remainder of the 

land.  The part of the farm in question 

adjoined cropland that the landowner owned 

and operated and was part of the same 

drainage system.  The court held as 

irrelevant for CWA purposes a prior SCS 

classification of the drainage activities as a 

“commenced conversion.”  The court also 

noted that even if the activities were held to 

be exempt, they would be subject to the 

recapture provision.  Thus, only routine 

activities with relatively minor impacts on 

waters are exempt and the exemption will be 

lost if the activity is a new use and the 

activity reduces the reach or impairs the 

flow of water. 

The EPA admits in the Draft Guidance that 

it expects “the extent of waters over which 

the agencies assert jurisdiction under the 

CWA will increase compared to the extent 

of waters over which jurisdiction has been 

asserted under existing guidance.”  In 

addition, EPA notes that “each jurisdictional 

determination will be made on a case-by-

case basis considering the facts and 

circumstances of the case and consistent 

with applicable statutes, regulations, and 

case law.”  Thus, it is probably correct to 

anticipate that wetland litigation will 

increase.  If the Draft Guidance is finalized, 

all farmers, ranchers, rural landowners, 

businesses, land developers and others 

owning land with geographical and 

topographical characteristics that either 

contain wet areas or could be impacted by a 

watershed will have to determine whether 

the new rules could potentially apply and 

take whatever action is appropriate. 

Thus, the fact that the Draft Guidance 

retains the existing exemption for “normal 

farming activities” is essentially irrelevant.  

It only applies to routine activities with 

relatively minor impacts on waters, and the 

exemption is lost if the activity is a new use 

or reduces the reach or impairs the flow of 

water.  The Draft Guidance is accessible at 

http://water.epa.gov/lawsregs/guidance/wetl

ands/upload/wous_guidance_4-2011.pdf. 

 

8. Courts more clearly define the limits of 

the antitrust exemption for cooperatives. 

In 2011, two federal courts addressed the 

scope of the antitrust exemption for 

agricultural cooperatives.  By way of 

background, the first federal antitrust law, 

the Sherman Act, was enacted in 1890. 

Additional antitrust legislation was put in 

place in the early 1900s, including the 

Clayton Act in 1914. This early legislation 

contained a general exemption from antitrust 

restrictions for agricultural organizations, 

but the exemption came to be viewed as too 

limited and not applicable to cooperative 

marketing activities. As a result, the Capper-

Volstead Act was enacted in 1922. That law 

specifies that “persons engaged in the 

production of agricultural products as 

farmers, planters, ranchmen, dairymen, nut 

or fruit growers, may act together in 

associations, corporate or otherwise, with or 

without capital stock, in collectively 

processing, preparing for market, handling, 

and marketing in interstate and foreign 

commerce, such products of persons so 

engaged.”  

 

So, agricultural cooperatives that satisfy two 

requirements are not subject to antitrust 

restrictions that apply to other businesses.  

First, the organization must be involved in 

the “processing, preparing for market, 

handling, or marketing of the agricultural 

products of its members.” Second, the 

organization must be comprised of 

“members” that are “producers of 

agricultural products” or cooperatives 

http://water.epa.gov/lawsregs/guidance/wetlands/upload/wous_guidance_4-2011.pdf
http://water.epa.gov/lawsregs/guidance/wetlands/upload/wous_guidance_4-2011.pdf
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comprised of such producers. That means an 

association consisting in part of persons 

engaged in “production” and in part of 

persons not so engaged (such as is the case 

with a processor) doesn’t get the exemption. 

That was the issue in this case.  So, at what 

point does a producer-member that is 

vertically integrated become a non-exempt 

“processor”? 

 

The first of the two 2011 cases involved the 

Eastern Mushroom Marketing Cooperative 

(EMCC).  EMCC is the largest mushroom 

cooperative in the U.S., controlling more 

than 60 percent of all Agaricus mushrooms 

grown in the U.S. and about 90 percent of 

all Agaricus mushrooms grown in the 

eastern U.S. EMCC is comprised of entities 

that grow, buy, package and ship 

mushrooms to retail and food service outlets 

across the U.S. EMCC sets and regularly 

publishes the minimum prices at which its 

members sell their mushrooms to customers 

in various regions of the U.S. The plaintiff, a 

group of mushroom growers, packagers, 

sellers, distributors and other related entities 

sued, alleging that EMCC schemed to 

artificially inflate the average prices for 

mushrooms by setting the price at which 

mushrooms would be sold in the various 

geographic regions in violation of the 

Clayton Act and the Sherman Act. Then, the 

plaintiff claimed, EMCC launched a “supply 

control” campaign by using membership 

funds to acquire and dismantle non-EMCC 

mushroom-growing operations. One method 

used by the cooperative was to buy-up 

productive farmland and put deed 

restrictions on the parcels.  

 

EMCC moved to have the case dismissed, at 

least in part, on the basis that their anti-

competitive conduct was exempt from 

antitrust law under the Capper-Volstead Act. 

The court disagreed, noting that other courts 

have held that where an agricultural 

cooperative acts in concert or enters into an 

agreement with persons or entities not 

engaged in agricultural production, the 

Capper-Volstead exemption does not apply. 

So, if non-producers participate as members 

in an agricultural cooperative, that 

cooperative is not entitled to use the Capper-

Volstead exemption. Because the plaintiff’s 

complaint alleged that some of the 

defendants were members of EMCC, but 

were not engaged in agricultural production, 

and that the EMCC entered into multiple 

agreements with persons or entities not 

engaged in agricultural production, the court 

refused to dismiss the case. The court also 

noted that the plaintiff sufficiently alleged 

an antitrust injury (via the cooperative’s 

practice of buying farmland and putting 

deed restrictions on it), and refused to 

dismiss the case on the argument that 

EMCC is a single entity. The court also 

determined that the buyer had sufficiently 

identified a relevant product market and 

geographic market for Agaricus mushrooms 

and that they had sufficiently pled concerted 

action. However, the court did dismiss a 

claim related to alleged monopolization and 

attempted monopolization against individual 

cooperative members.  That all occurred in 

2007.  Later, the same court, in 2009, ruled 

on various motions for summary judgment. 

The court agreed with the buyers that the 

cooperative was not entitled to the 

exemption from antitrust laws under the 

Capper-Volstead exemption because it was 

an uncontested fact that one of the 

cooperative members was a non-farmer 

processor who had the power to participate 

in the control and policymaking of the 

cooperative through voting. In addition, the 

court said the exemption wouldn’t apply 

because the cooperative fixed prices with its 

affiliated distributors.  

The growers appealed an interlocutory order 

denying their motion and holding that the 

cooperative was not a proper cooperative 

under the Capper-Volstead Act because one 

member was not technically a grower of ag 

produce. As noted above, the trial court held 

that the exemption under the Capper-

Volstead Act does not extend to protect 

cooperatives that conspire with non-

cooperatives . The court further found 

“impermissible price fixing with a non-

member mushroom distribution company.  
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On appeal, the sole question was whether an 

interlocutory (prejudgment) order denying 

an ag cooperative the protections of the 

Capper-Volstead Act is immediately 

appealable under the collateral order 

doctrine. This doctrine is a narrow exception 

to what is termed the “final-judgment rule,” 

which requires parties to legal proceedings 

to wait for a “final judgment” before 

appealing any rulings.  

 

On appeal, the appellate court held that the 

growers were not allowed to appeal by way 

of the collateral order doctrine, because the 

interlocutory order was not important 

enough to merit immediate review by the 

court. The U.S. Supreme Court set out three 

requirements parties must comply with for 

the doctrine to apply. The district court’s 

order must “conclusively determine the 

disputed question,” it must resolve an 

important issue, and it must be “effectively 

unreviewable” when the judgment is final. 

The court held that an order denying a 

defendant the Capper-Volstead Act’s 

protections was not “effectively 

unreviewable” on appeal. Thus, the growers 

did not satisfy the third prong of the U.S. 

Supreme Court’s test. In the Court’s own 

words, “the justification for immediate 

appeal must… be sufficiently strong to 

overcome the usual benefits of deferring 

appeal until litigation concludes.”  

 

The growers did resort to a policy argument, 

in the end, arguing that legislative history 

indicates Congress intended to immunize 

farmers from suit. However, the appellate 

court pointed out that the legislative history 

focused on the prosecution of farmers by the 

government, not private parties. According 

to the court, the language of the Capper-

Volstead Act and case law do not indicate 

that the Act entitles an ag cooperative to 

“avoid entirely” the burden of litigation. In 

re Mushroom Direct Purchaser Antitrust 

Litigation, 655 F.3d 158 (3d Cir. 2011).   

 

In the second case, potato farmers were 

found to not be exempt from the Sherman 

Antitrust Act.  The challenged conduct 

involved acreage reductions, production 

restrictions including payments to potato 

farmers to destroy existing stocks, and 

collusive crop planning (including not 

bringing additional potatoes to market). The 

case involved a request for class action 

status by wholesale potato buyers and 

consumers against United Potato Growers of 

America (a national farmers’ cooperative 

consisting of 10 state and regional 

cooperatives.  Again, the issue involved an 

analysis of when a producer becomes a non-

exempt "processor" via vertical integration.  

The primary issue in the case was whether 

immunity extends beyond simply price 

setting to include price augmentation by 

output restriction.  The court refused to 

dismiss the lawsuit stating that the courts 

need to conduct “a factually-intense inquiry” 

about the role of integrated farmer-packers 

in the cooperative.  That inquiry will involve 

two issues:  (1) whether the vertically-

integrated members of a cooperative can 

include persons or entities that are not 

producers, and (2) whether the exemption 

covers collective production controls 

designed to raise price.  In re Fresh and 

Process Antitrust Litigation, No. 4:10-MD-

2186-BLW, 2011 U.S. Dist. LEXIS 138777 

(D. Idaho Dec. 2, 2011). 

 

9. U.S. Department of Labor proposed rules 

applicable to young farm workers.  For 

the first time since the 1970’s, the U.S. 

Department of Labor (DOL) is proposing 

amendments and additions to the Fair Labor 

Standards Act (FLSA) in an attempt to 

increase safety requirements for young 

workers employed in agriculture. The 

proposed rules do not attempt to make 

changes or limit the current exemption for 

youth workers employed on farms owned or 

operated by parents- the new rules would 

only apply to hired workers. The FLSA 

currently bars young workers from certain 

tasks, but the rules have traditionally 

allowed more flexibility with respect to the 

employment of young workers employed in 

agriculture. According to the DOL, the 
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proposed rules would “increase parity 

between agricultural and nonagricultural 

child labor provisions.” According to the 

Secretary of Labor, “children employed in 

agriculture are some of the most vulnerable 

workers in America.”  

 

The DOL is proposing rules prohibiting 

hired workers (under age 16) from working 

with certain animals, handling pesticides, 

working in timber operations, and working 

in or around manure pits and storage bins. 

Further, the new rules would prohibit farm 

workers under the age of 16 from 

participating in the cultivation, harvesting 

and curing of tobacco and from using 

electronic devices while operating power-

driven equipment. The department is also 

proposing a new non-ag hazardous 

occupations (non-ag HO) order that would 

prevent children under the age of 18 from 

working in grain elevators, feed lots, 

stockyards, and livestock exchanges and 

auctions. 76Fed. Reg. 54,836 (proposed 

September 2, 2011) (to be codified at 45 

C.F.R. parts 570 and 579). 

 

10. Case illustrates importance of details in 

administrative appeals. In this 

Swampbuster case, the plaintiff claimed that 

the feds failed to implement a final USDA 

determination that plaintiff’s property did 

not contain a certified wetland, and then 

made an unauthorized wetland 

determination.  A technical determination 

was made in the fall of 2008 that the tract 

contained wetland.  A reconsideration 

resulted in an on-site investigation which 

ended with same result.  The plaintiff 

appealed to the National Appeals Division 

(NAD), and FSA withdrew its decision and 

the plaintiff dismissed the NAD appeal. A 

second field visit was held and the plaintiff 

received a letter affirming the original 

preliminary technical determination that the 

field contained a wetland. The plaintiff 

requested that NRCS provide a minimal 

effects determination (MED), but the NRCS 

said it couldn’t do that until it made final 

wetland determination, which it later did.  

The MED was issued and it concluded that 

the plaintiff’s proposed action would drain 

4.9 acres of wetland and would not 

constitute a minimal effect.  The plaintiff 

appealed both the final wetland 

determination and the MED, and a NAD 

hearing was held at which the NAD officer 

upheld the NRCS finding of the presence of 

a wetland and denied the MED.  The 

plaintiff requested Director review, and the 

Deputy Director issued a determination that 

reversed the NAD hearing officer’s 

determination as not being supported by 

substantial evidence. Specifically, the 

Deputy Director determined that the NRCS 

erred in the evaluation of wetland 

hydrology, and did not properly show that a 

wetland existed and did not follow its own 

procedures in determining wetland 

hydrology.  The Director issued a letter to 

the plaintiff’s attorney that the determination 

was a final order concluding all 

administrative processing of the appeal. In 

addition, the plaintiff’s later fee application 

under Equal Access to Justice Act was 

granted.  As a result of the positive outcome 

of the administrative appeal process, the 

plaintiff directed the draining of a 

depression on the land. 

 

Almost immediately after the plaintiff began 

his drainage work the state conservationist 

sent a letter to the Assistant State 

Conservationist stating that the initial 

wetland determination would be withdrawn 

and that the NRCS would do another 

preliminary wetland determination. At about 

the same time, the NRCS received a 

whistleblower complaint that the plaintiff 

was diverting and draining a playa lake on 

his property.  Shortly thereafter, the 

plaintiff’s attorney advised the NRCS to stay 

off of the plaintiff’s property, and the FSA 

subsequently informed the plaintiff that his 

farm was ineligible for USDA program 

payments until the FSA got a new Form 

AD-1026 (highly erodible land conservation 

and wetland conservation certification).  The 

plaintiff’s attorney then withdrew the denial 

of permission to enter the property, and an 

offsite review was conducted which 

identified two wetland areas.  An on-site 
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review conducted and the NRCS sent the 

plaintiff a preliminary wetland 

determination letter with a map.   The 

plaintiff did not request mediation or 

reconsideration by NRCS, so the 

determination of the NRCS became final.  

The plaintiff appealed to the NAD and filed 

court action. The NAD suspended the 

agency appeal pending the outcome of the 

litigation. In the court action, the 

government  claimed that the plaintiff failed 

to exhaust administrative remedies and the 

plaintiff claimed that initial determination 

was a final agency determination that the 

land did not contain wetlands.  The 

government, however, claimed that the 

initial determination was final only on the 

issue of the agency not following the proper 

delineation procedures, and did not preclude 

the agency from conducting a new wetland 

determination. In essence, the government 

argued that the NAD Director did not make 

a final determination that the plaintiff’s land 

did not contain a wetland and that the 

agency was not precluded from making such 

a finding if it followed the correct 

delineation procedure.  The court held that 

the previous wetland determination was 

invalid.  As a result, the agency was entitled 

to make that determination using proper 

procedures because the plaintiff failed to 

exhaust administrative remedies.  The 

plaintiff’s case was dismissed.  Penner v. 

Vilsack, No. 11-1059-KHV, 2011 U.S. Dist. 

LEXIS 144376 (D. Kan. Dec. 15, 2011). 

 So, What About 2012? 

 

The U.S. Supreme Court has three cases 

presently before it that involve various aspects 

of agricultural law and taxation.  All three of 

these cases are expected to be decided in 2012 

and will likely be in 2012’s “Top Ten” list. 

 

Chapter 12 bankruptcy taxation.  This case 

involves taxation in a Chapter 12 (farm) 

bankruptcy. The specific question before the 

Court is whether capital gain taxes that are 

triggered on the sale of farmland during a 

Chapter 12 bankruptcy are payable as an 

administrative expense under the bankruptcy 

reorganization plan. If they are, then a provision 

enacted in the bankruptcy overhaul legislation of 

2005 makes those taxes a non-priority claim. 

That means they would get paid just like any 

other general unsecured claim gets paid under 

the debtor's reorganization plan - with some of 

the taxes being discharged in bankruptcy. If they 

aren't, then they are a priority claim that must be 

paid in full before the debtor can pay the 

unsecured creditors in accordance with the 

reorganization plan. Key to the Court's decision 

will be whether the Court believes that I.R.C. 

Sec. 1399 means that tax incurred on sale of 

farmland during a Chapter 12 case is not an 

administrative expense of the bankruptcy estate 

that is payable under the debtor's reorganization 

plan. Importantly, a Chapter 12 filing does not 

create a separate taxable entity from the debtor. 

Thus, the IRS argues that Sec. 1399 applies with 

the result that the tax remains the debtor's 

responsibility. We have written extensively on 

the issue and you can read our detailed article 

here: http://www.calt.iastate.edu/briefs/ 

CALTLegalBrief-BankruptcyTaxation.pdf.  The 

U.S. Circuit Court of Appeals for the Ninth 

Circuit referenced our article in support of its 

holding that the plain meaning of the 

Bankruptcy Code provision at issue (11 U.S.C. 

Sec. 1222(a)(2)(A)) did not apply to taxes 

arising post-petition because there is no separate 

taxable entity in a Chapter 12.  

 

The bankruptcy case was argued before the 

Court on Nov. 29, 2011. At oral argument it was 

pointed out by the debtors' counsel (who had 

never represented a farmer before and never 

argued a case before the U.S. Supreme Court) 

that the intent of the Congress was to provide for 

non-priority treatment irrespective of when the 

property was sold - either before or after the 

bankruptcy petition was filed. That position is 

consistent with pre-Bankruptcy Code practice (at 

least before enactment of 11 U.S.C. Sec. 

1222(a)(2)(A) in 2005) where a debtor's tax 

obligations that were incurred while a 

bankruptcy case was in process were treated as 

administrative expenses by the IRS. Granted, the 

language of the 2005 provision changing the 

priority status of "governmental claims" is 

botched, but the real question is whether the 

Court will hold to a strict interpretation of the 

http://www.calt.iastate.edu/briefs/CALTLegalBrief-BankruptcyTaxation.pdf
http://www.calt.iastate.edu/briefs/CALTLegalBrief-BankruptcyTaxation.pdf
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provision's actual language when it flies in the 

face of what the Congress (Senator Grassley (R-

IA) in particular) intended. At oral argument, 

Justice Kennedy stated that the debtors' policy-

based argument made some sense, but if that is 

the result that Senator Grassley wanted, "they 

didn't do it right technically." Justice Scalia was 

also unconvinced by the argument of the 

debtors' novice counsel when he pointed out that 

it was impossible to reconcile the Tax Code 

provisions (particularly I.R.C. Sec. 1399) with 

the Bankruptcy Code provision. Other Justices, 

including the Chief Justice, noted that both sides 

were in agreement as to the intent of the non-

priority provision (that it apply to pre and post-

petition taxes), and appeared troubled that the 

government's interpretation of the provision 

would render the provision (as Justice Alito put 

it) "of very, very little practical value."  United 

States v. Hall, 617 F.3d 1161 (9th Cir. 2010), 

cert. granted, 131 S.Ct. 2989 (U.S. Jun. 13, 

2011). 

 

Determination of navigability.  Another case 

was argued on December 7, 2011, and involves 

the issue of what the appropriate test is for 

determining whether a river is navigable. If a 

river is navigable, then the state owns the 

riverbed. But when is navigability to be 

determined - now or at the time the particular 

state entered the Union? The case involves a 

wholesale generator of electricity that 

challenged a trial court determination that the 

State of Montana owned the riverbeds of three 

rivers and was, therefore, entitled to damages for 

the generator's use of the riverbeds from 2000 

through 2007 at hydroelectric power stations. 

The appellate court affirmed on the basis that the 

rivers were navigable when Montana became a 

state in 1889 and provided a channel for 

commerce at that time. The U.S. Supreme Court 

will determine if navigability is to be determined 

at the time of statehood or at the present time.  

PPL Montana, LLC v. State, 355 Mont. 402, 229 

P.3d 421 (2010), cert. granted, 180 L. Ed. 2d 

843 (U.S. 2011).    

 

Note:  On February 22, 2012, the U.S. 

Supreme Court reversed the Montana 

Supreme Court on the basis that the 

Equal Footing Doctrine specified that 

states did not hold title to riverbeds on 

portions of rivers that were non-

navigable at the time of statehood.  The 

Court determined that the Missouri 

River was non-navigable over the 17-

mile Great Falls reach from the head of 

the first waterfall to the last.  The Court 

also determined that the present day 

recreational use of the Madison River 

had no bearing on the navigability issue.  

In addition, the Court held that 

Montana’s lack of assertion of title over 

the riverbed at issue over a long period 

of time provided additional evidence 

that the river segments at issue were 

non-navigable.  PPL Montana, LLC v. 

Montana, No. 10-218, 2012 WL 555205 

(U.S. Sup. Ct. Feb. 22, 2012). 

 

Pre-enforcement challenges to compliance 

orders.  A third case was argued before the 

Supreme Court on January 10, 2012.  This case, 

from Idaho, involves an individual that bought a 

vacant lot across from a lake in a residential 

subdivision.  The property owner obtained a 

building permit and made plans to construct a 

residence on the lot.  But, the Environmental 

Protection Agency (EPA) took the position that 

the lot contained a “wetland” and issued a 

“compliance order” requiring the owner to stop 

building activities and restore the property to its 

natural state.  At the time the order was issued, 

the owner had filled-in approximately one-half 

acre of the lot with dirt and rock in preparation 

to build a home.  The owner sought a hearing 

with the EPA to challenge the finding, but the 

EPA did not grant the hearing and continued to 

assert jurisdiction over the lot and maintain that 

the owner had to get EPA permits under the 

Clean Water Act to continue building activities.  

The EPA claimed that the owner had no right to 

a pre-enforcement challenge of the compliance 

order and had to comply with it or get taken to 

court by the EPA and be fined of up to $75,000 

per day of non-compliance.  The owner filed suit 

in federal court seeking injunctive and 

declaratory relief, but the trial court granted the 

EPA’s motion to dismiss for lack of subject 

matter jurisdiction because, the court 

determined, the CWA precludes judicial review 

of compliance orders before the EPA starts an 
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enforcement action.  The U.S. Circuit Court of 

Appeals for the Ninth Circuit affirmed.  The 

issue before the U.S. Supreme Court is whether 

the owners are entitled to a pre-enforcement 

challenge to EPA compliance orders based on 

constitutional due process and takings 

principles.  Interestingly, the government has 

argued that a “compliance order” is not really an 

order.  It’s a “compliance communication”  

Sackett v. United States Environmental 

Protection Agency, 622 F.3d 1139 (9th Cir. 

2010), cert. granted, 131 S.Ct. 3092(U.S. Jun. 

28, 2011). 

 

Note:  On March 21, 2012, the U.S. 

Supreme Court unanimously reversed 

the Ninth Circuit.  The Court held that 

the compliance order at issue clearly 

satisfied the requirement of finality 

under the Administrative Procedure Act 

(APA).  Under the APA, judicial review 

is provided for “final agency action 

where there is no other adequate remedy 

in a court.”  The Court found that the 

EPA’s order was, in reality, the end-

point of the EPA’s decisionmaking with 

respect to the owner’s property – there 

was no further agency review possible.  

The Court also held that making the 

landowners apply to the U.S. Army 

Corps of Engineers for the necessary 

permit and then sue under the APA if 

the permit is denied is not an adequate 

remedy.  The Court also held that the 

CWA does not preclude judicial review 

under the APA.  Sackett v. 

Environmental Protection Agency, et al., 

No. 10-1062, (U.S. Sup. Ct. Mar. 21, 

2012). 
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