7/8/2021

Welcome
to Thursday
Tax Topics!
JULY 8, 2021

Contact
Information
Kristine Tidgren
Center for Agricultural
Law & Taxation
ktidgren@iastate.edu
www.calt.iastate.edu
@CALT_IowaState

1

7/8/2021

Today’s Discussion
 New Form 941 & Instructions
 Looks like this is the best guidance we’ll have for 3rd/4th Quarter
ERC for a while
 Keeping Track of differing ERC and Sick/Family Leave Rules
across Quarters
 New Calculation Worksheets (Worksheets 1 through 4)
 Related Party Rules and the ERC – What’s the Big Deal?
 A Few Advance Child Tax Credit Updates
 New Guidance for NOL Farm Elections
 Tax Reform Musings
 Next Time – Kurt Konek
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New Form 941/Instructions – ERC Highlights
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New Form 941/Instructions – Highlights
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New Form 941/Instructions – Highlights
Use March 2021 941

Use June 2021 941

Q2

QI

Sick / Family
Leave
Credits Reset

Q3

ERC
Changes

Q4

Sick / Family
Leave
Credits End
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New Form 941 – ERC Highlights
 In Notice 2021-20, issued March 1, 2021, IRS provided guidance
addressing the ERC, as it applies to qualified wages paid after March
12, 2020, and before January 1, 2021.
 Notice 2021-23, issued April 2, 2021, provides detailed guidance for the
ERC claimed during the first two quarters of 2021. It states that Notice
2021-20 continues to apply, except where provisions were modified by
the Relief Act. Consequently, except where specifically noted below,
the 2021 ERC follows the same general rules detailed above for the
2020 ERC.
 No formal guidance for quarters three and four. The new Form 941
Instructions are the best we have.
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New Form 941 – ERC Highlights
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New Form 941 – ERC Highlights
 From January 1, 2021, through December 31, 2021, the ERC
percentage has increased from 50 percent of qualified wages to 70
percent.
 Additionally, in 2021, employers can count qualified wages in an
amount up to $10,000 per employee per quarter (instead of across all
quarters) in calculating the credit.
 This means that an eligible employer can claim up to a $28,000 credit
per employee in 2021.
 Employers of any size, including tax exempt organizations, remain
eligible to claim the ERC.
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New Form 941 – ERC Highlights
 Eligible employers are not required to take qualified wages into
account for purposes of claiming the ERC on their federal employment
tax return.
 For example, if the amount of the credit is not sufficient to justify the
cost of 2020 amendment, the amendment is not required.
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New Form 941 – ERC Highlights
 While most governmental entities remain ineligible for the credit, several
governmental entities are newly eligible for the credit in 2021, including:
 colleges and universities
 those whose principal purpose or function is providing medical or hospital care

 These entities are automatically treated as satisfying the trade or
business requirement for the ERC.
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New Form 941 – ERC Highlights
 Employers may generally qualify for the ERC if their gross receipts for a
calendar quarter in 2021are less than 80 percent of the gross receipts (>
20 percent decline) for the same calendar quarter in calendar year
2019.
 In 2021, an employer may elect to use an alternative quarter to
calculate gross receipts.
 Under this election, an employer may generally determine if the decline in gross
receipts test is met for a calendar quarter in 2021 by comparing its gross receipts for
the immediately preceding calendar quarter with those for the corresponding
calendar quarter in 2019 (substituting 2020 for 2019 if the employer did not exist as of
the beginning of that quarter in 2019).
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New Form 941 – ERC Highlights
 An election to use an alternative quarter to calculate gross
receipts is made by claiming the ERC for the quarter using the
alternative quarter to calculate gross receipts.
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New Form 941 – ERC Highlights
 Eligible employers must maintain documentation to support the
determination of the decline in gross receipts, including which
calendar quarter an eligible employer elects to use in measuring
the decline.
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New Form 941 – ERC Highlights
 Qualified wages for the ERC don't include wages taken into
account for credits under I.R.C. §§ 41, 45A, 45P, 45S, 51, 1396,
3131, and 3132.
 Qualified wages also don't include wages that were used as
payroll costs in connection with a Shuttered Venue Operator
Grant or a restaurant revitalization grant. Employers can receive
both a PPP loan and the ERC; however, employers can't receive
both loan forgiveness and a credit for the same wages.
 Qualified wages do include health plan expenses if excluded
from employee income under IRC § 106 (does not include HSA
contributions, but does include HRA contributions).
 Can’t exceed $10,000 cap.
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New Form 941 – ERC Highlights
 The ARP adds new IRC § 3134 to provide an employee retention credit
similar to the credit that was previously enacted under the CARES Act
and amended and extended by the Taxpayer Certainty and Disaster
Tax Relief Act of 2020.
 The rules for the ERC for the 2nd quarter of 2021 and 3rd and 4th quarters
of 2021 are substantially similar. However, there are several key
changes beginning July 1, 2021, that are applicable for only the 3rd and
4th quarters of 2021.

 Those changes follow…
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New Form 941 – Recovery Startup Businesses
 ARPA allows "recovery startup businesses" to receive the credit, limited
to $50,000 per quarter. A recovery startup business is an employer that:

 Began carrying on a trade or business after February 15, 2020;
 Had average annual gross receipts of $1 million or less for the
three tax years ending with the tax year before the calendar
quarter in which the employee retention credit is claimed; and
 Isn't otherwise eligible for the third or the fourth quarter, as
applicable, for the ERC because business operations weren’t
fully or partially suspended due to a governmental order or
because gross receipts aren't less than 80 percent of the gross
receipts for the same calendar quarter in calendar year 2019.
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New Form 941 – Recovery Startup Businesses
 Key: No need to prove a reduction in gross receipts or a
shutdown.
 Otherwise, eligibility and calculation remains the same as for
other businesses.
 Except capped out at $50,000 per quarter for the credit.
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New Form 941 – Severely Financially Distressed
Employers
 Unless you’re a severely financially distressed employer, the
wages and qualified health plan expenses considered in
calculating your ERC depend on the size of your workforce.
 Large Employers Expanded to 500
 In 2021, employers with more than 500 employees in 2019 (as
opposed to 100 or more employees) may claim the credit
based upon wages of employees who were not providing
service.
 Employers with 500 or fewer employees in 2019 may claim the
credit based upon wages of all employees, regardless of
whether they worked or not.
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New Form 941 – Severely Financially Distressed
Employers
 For quarters three and four of 2021, the ARPA created a new
category of "severely financially distressed employers." These
businesses are defined as employers whose revenue for any
quarter in 2021 is less than 10 percent of its revenue for the
comparable quarter in 2019.
 Severely financially distressed employers with more than 500
employees may claim the credit based upon the wages of all
employees, regardless of whether their employers were
working or not.
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New Form 941 – Impact of Employment Taxes
 The ERC is a refundable credit against certain payroll taxes. For
wages paid before July 1, 2021, the nonrefundable portion of
the ERC was against the employer share of social security tax
(6.9 percent).
 However, for wages paid after June 30, 2021, the
nonrefundable portion of the ERC is against the employer share
of Medicare tax (1.45 percent).
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New Form 941 – Impact of Employment Taxes
 The nonrefundable portion of the credit is still claimed on line
11c and, if applicable, the refundable portion of the credit is
still claimed on line 13d.
 Use Worksheet 2 to figure the credit for wages paid before July
1, 2021 (second quarter). Use Worksheet 4 to figure the credit
for wages paid after June 30, 2021, and before January 1, 2022
(third and fourth quarters).
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New Form 941 – Calculating the Credit
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New Form 941 – Calculating the Credit
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New Form 941 – Tax Treatment of ERC
 An ERC is not income to the employer. It does, however,
require the employer to reduce expenses the eligible employer
could otherwise deduct on its federal income tax return.
 Specifically, section 2301(e) of the CARES Act provides that an
employer’s deduction for qualified wages, including qualified
health plan expenses, is reduced by the amount of the ERC.
 Employers do not reduce the deduction for the employer’s
share of social security and Medicare taxes by any portion of
the credit.

25

New Form 941 – Extended Audit Period
 The ARPA includes a new five-year statute of limitations for IRS
to audit and assess a deficiency for claiming the ERC in
quarters three and four of 2021.
 Prior quarters are subject to the standard three-year audit rule.
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New Form 941 – Family and Sick Leave Credits
 The CAA extended the FFCRA leave credits through March 31, 2021, for
both employers and the self-employed. It did not, however, extend the
requirement that employers provide this leave.
 But through March 31, 2021, credits claimed in 2020 reduced the credits available in
the first quarter of 2021.

 The ARPA created I.R.C. § 3131 (Credit for Paid Sick Leave), I.R.C. §
3132 (Payroll Credit for Paid Family Leave), and I.R.C. § 3133 (Special
Rule Related to Tax on Employers) to codify the new credits modeled
after those provided through the FFCRA.
 These provisions created a new period of availability for paid family and sick leave
credits applying to paid leave taken from April 1, 2021 through September 30, 2021.
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New Form 941 – Family and Sick Leave Credits
 New category of sick or family leave:
 the time the employee is seeking or awaiting the results of a diagnostic test for a
medical diagnosis of, COVID-19 (and the employee has been exposed to COVID-19
or the employee’s employer has requested such test or diagnosis), or
 the employee is obtaining immunizations related to COVID-19 or recovering from an
injury, disability, illness, or condition related to such immunization.

 Additionally, employers may provide employees with paid family leave
if the employee is unable to work due to any of the conditions for which
eligible employers may provide paid sick leave.
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New Form 941 – Family and Sick Leave Credits
 The ARP keeps the daily wage thresholds that previously existed. The
aggregate cap on qualified sick leave wages remains at 80 hours (10
days), but the limitation on the number of days resets with respect to
leave taken by employees beginning on April 1, 2021.
 The aggregate cap on qualified family leave wages increases to
$12,000 from the previous cap of $10,000, and the aggregate cap
resets with respect to leave taken by employees beginning on April 1,
2021 (12 weeks as opposed to 10 weeks).
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Self-Employed – Family and Sick Leave Credits
 Self-employed taxpayers may take a sick leave credit of 10 days for tax
year 2021 for days they are unable to work from January 1, 2021,
through September 30, 2021, for same reasons.
 When calculating their Average Daily Self Employment Income, selfemployed taxpayers may elect to use the prior year’s net earnings if it
would result in a higher tax credit.
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New Form 941 – Family and Sick Leave Credits
 Governmental employers (except for the federal government and its
agencies and instrumentalities unless described in section 501(c)(1))
may now claim the credits.
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New Form 941 – Family and Sick Leave Credits
 Under I.R.C. §§ 3132 and 3133, qualified family and sick leave wages
are subject to the employer's share of social security tax and Medicare
tax, but the credit is increased by the employer's share of social
security and Medicare taxes imposed on the qualified family leave
wages.
 The refundable credit also includes allocable qualified health plan expenses. The
health plan expenses and the tax increases to the credit are not subject to the daily
cap.

 Qualified sick and family leave wages taken by employees prior to April
1, 2021, were only subject to the employer's share of Medicare tax (and
not the employer's share of social security tax); therefore, the employer
was entitled to receive credits to offset only the Medicare tax for those
periods.
32
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New Form 941 – Family and Sick Leave Credits
 Taxable qualified sick and family leave wages for leave taken after
March 31, 2021, are included on line 5a and taxed at 12.4% for social
security tax purposes.
 However, if you’re reporting any qualified sick and family leave wages for leave taken
before April 1, 2021, these wages are reported on lines 5a(i) and 5a(ii), respectively,
and taxed at 6.2% for social security tax purposes. For leave taken before April 1, 2021,
the credit for qualified sick and family leave wages is reported on line 11b
(nonrefundable portion) and, if applicable, line 13c (refundable portion).

 For leave taken after March 31, 2021, the credit for qualified sick and
family leave wages is reported on line 11d (nonrefundable portion) and,
if applicable, line 13e (refundable portion); and the nonrefundable
portion of the credit is against the employer share of Medicare tax. For
more information, see the instructions for line 11b, line 11d, line 13c, and
line 13e, later.
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New Form 941 – Family and Sick Leave Credits
 Worksheet 1 – Calculate Credit for Leave Taken before March 31, 2021
 Worksheet 3 – Calculate Credit for Leave Taken after March 31, 2021
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New Form 941 – Family and Sick Leave Credits
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New Form 941 – Family and Sick Leave Credits
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Tax Consequences – Family and Sick Leave Credits
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Tax Consequences – Family and Sick Leave Credits
https://www.irs.gov/newsroom/tax-credits-for-paid-leave-under-the-american-rescueplan-act-of-2021-for-leave-after-march-31-2021
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New Form 941 – Advance Credits Extended
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New Form 941 – COBRA Assistance Credit
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New Form 941 – Deferred Payroll Taxes
 Instructions explain how to pay the deferred amount of employer and
employee Social Security taxes.
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ERC – Related Individuals
 Section 2301(e) of the CARES Act provides that rules “similar to the rules
of I.R.C. § 51(i)(1)” apply in calculating the ERC.
 This provision prevents employers from counting wages paid to certain
relatives as “qualified wages” for purposes of calculating the Work
Opportunity Credit. As such, wages paid to related individuals may not
be taken into account for determining qualified wages for the ERC.
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ERC – Related Individuals
 A related individual is any employee who has of any of the following
relationships to the employer, who is an individual:
 A child or a descendant of a child;
 A brother, sister, stepbrother, or stepsister;
 The father or mother, or an ancestor of either;
 A stepfather or stepmother;
 A niece or nephew;
 An aunt or uncle;
 A son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-in-law, or sister-inlaw.
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ERC – Related Individuals
 For corporations, a related individual is any person that bears a
relationship described above with an individual owning, directly or
indirectly, more than 50 percent in value of the outstanding stock of the
corporation.
 For an entity other than a corporation, then a related individual is any
person that bears a relationship described above with an individual
owning, directly or indirectly, more than 50 percent of the capital and
profits interests in the entity.
 For an estate or trust, then a related individual includes a grantor,
beneficiary, or fiduciary of the estate or trust, or any person that bears a
relationship described above with an individual who is a grantor,
beneficiary, or fiduciary of the estate or trust.
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ERC – Related Individuals
 For purposes of I.R.C. § 51(i)(1), indirect ownership is determined through
the application of I.R.C. § 267(c), which provides the following (among
other) rules:
 An individual shall be considered as owning the stock owned, directly
or indirectly, by or for his family
 The family of an individual shall include only his brothers and sisters
(whether by the whole or half-blood), spouse, ancestors, and lineal
descendants
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ERC – Related Individuals
 Noticeably absent from IRC § 51(i)(1) or from IRS ERC guidance is a direct
prohibition on claiming the ERC for wages paid to an owner of a
corporation or the spouse of an owner.
 Even so, most seem to now believe that the family attribution rules of
I.R.C. § 267(c) would disallow the wages of > 50 percent owners and
their spouses in most instances.
 In the absence of IRS guidance, however, it is unclear how the IRS will
apply the statutes.
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ERC – Related Individuals (Warning: For Discussion
Only, Not provided by Guidance)
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Advance Child Tax Credit
https://www.irs.gov/payments/view-your-tax-account
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Advance Child Tax Credit
https://www.irs.gov/credits-deductions/2021-child-tax-credit-and-advancechild-tax-credit-payments-topic-f-updating-your-child-tax-credit-informationduring-2021
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Advance Child Tax Credit
https://www.irs.gov/credits-deductions/2021-child-tax-credit-and-advancechild-tax-credit-payments-topic-f-updating-your-child-tax-credit-informationduring-2021
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Advance Child Tax Credit
https://www.irs.gov/credits-deductions/2021-child-tax-credit-and-advancechild-tax-credit-payments-topic-f-updating-your-child-tax-credit-informationduring-2021
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IRS Provides Guidance for Farming Loss NOLs
https://www.calt.iastate.edu/blogpost/irs-provides-guidance-farming-loss-nols
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https://procedurallytaxing.com/
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https://taxfoundation.org/biden-capital-gains-taxrate-oecd/
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Discussion
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Next Session
•July 22, 2021 (12:00 pm) – Kurt Konek from Iowa
Department of Revenue will be joining us for a
discussion of new Iowa tax law
September 21-22: Agricultural Law Seminar and Farm
Tax Workshop (in-person and online)
Tax School Dates Set: Three in-person in Iowa, three inperson in Wisconsin, and three webinar options
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Additional Content Specialists
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