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New ERC Guidance – Finally Some Authoritative Answers
 Related Parties
 Tips as Wages
 Recovery Startup Businesses
 FTEs
Alternate Quarter Calculation
Gross Receipts Safe Harbor

What’s Going on in Washington?
Miscellaneous Updates



ERC Updates



Notice 2021-49 – ERC Guidance
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On August 4. 2021, IRS issued new guidance answering several 
outstanding ERC questions and affirming others.
 Related Parties
 Tips as Wages
 Recovery Startup Businesses
 FTEs
Alternate Quarter



But, Stay Tuned…
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Infrastructure bill that passed the Senate August 10 would end 
the ERC early: September 30. 2021. (Must go to House…)



 Section 2301(e) of the CARES Act provides that rules “similar to the rules 
of I.R.C. § 51(i)(1)” apply in calculating the ERC. 
 This provision prevents employers from counting wages paid to certain 

relatives as “qualified wages” for purposes of calculating the Work 
Opportunity Credit. As such, wages paid to related individuals may not 
be taken into account for determining qualified wages for the ERC.
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ERC – Related Individuals 



A related individual is any employee who has of any of the following 
relationships to the employer, who is an individual:
 A child or a descendant of a child;
 A brother, sister, stepbrother, or stepsister;
 The father or mother, or an ancestor of either;
 A stepfather or stepmother;
 A niece or nephew;
 An aunt or uncle;
 A son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-in-law, or sister-in-

law.

 IRC 152(d)(2)(A)-(H).
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ERC – Related Individuals 



 For corporations, a related individual is any person that bears a 
relationship described above with an individual owning, directly or 
indirectly, more than 50 percent in value of the outstanding stock of the 
corporation. 
 For an entity other than a corporation, then a related individual is any 

person that bears a relationship described above with an individual 
owning, directly or indirectly, more than 50 percent of the capital and 
profits interests in the entity. 
 For an estate or trust, then a related individual includes a grantor, 

beneficiary, or fiduciary of the estate or trust, or any person that bears a 
relationship described above with an individual who is a grantor, 
beneficiary, or fiduciary of the estate or trust.
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ERC – Related Individuals 



 For purposes of I.R.C. § 51(i)(1), indirect ownership is determined through 
the application of I.R.C. § 267(c), which provides the following (among 
other) rules:
An individual shall be considered as owning the stock owned, directly 

or indirectly, by or for his family
 The family of an individual shall include only his:
brothers and sisters (whether by the whole or half-blood), 
 spouse, 
ancestors, and 
 lineal descendants 
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ERC – Related Individuals 



 Step one with a corporation, partnership, or LLC:
Apply 267(c) to owners to find any owners with a majority interest, 

direct or indirect.
 Step two with a corporation, partnership or LLC:
Were the wages paid to someone who has one of the following 

relationships to the majority owner (by attribution)?
A child or a descendant of a child;
A brother, sister, stepbrother, or stepsister;
 The father or mother, or an ancestor of either;
A stepfather or stepmother;
A niece or nephew;
An aunt or uncle;
A son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-

in-law, or sister-in-law.
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ERC – Related Individuals 



A majority owner of a corporation is a related individual for 
purposes of the employee retention credit, whose wages are not 
qualified wages, if the majority owner has a brother or sister 
(whether by whole or half-blood), ancestor, or lineal descendant.

 The spouse of a majority owner is a related individual, whose wages are not 
qualified wages, if the majority owner has a family member who is a brother or 
sister (whether by whole or half-blood), ancestor, or lineal descendant (and thus 
is deemed to own the majority owner’s shares under section 267(c) of the Code) 
and the spouse bears a relationship described in section 152(d)(2)(A)-(H) of the 
Code to the family member. 
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ERC – Related Individuals 



Wife – 60 percent owner (direct)
Wife’s Brother – 60 percent owner (under 267(c))
Husband – brother in law of wife’s brother and disallowed under 

IRC 152(d)(2)(A)-(H).
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ERC – Related Individuals 



 In the event that the majority owner of a corporation has no 
brother or sister (whether by whole or half-blood), ancestor, or 
lineal descendant as defined in section 267(c)(4) of the Code, 
then neither the majority owner nor the spouse is a related 
individual within the meaning of section 51(i)(1) of the Code and 
the wages paid to the majority owner and/or the spouse are 
qualified wages for purposes of the employee retention credit, 
assuming the other requirements for qualified wages are satisfied. 
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ERC – Related Individuals 



Parent (80 percent) – Child (20 percent)
Both = 100 percent

Wages to neither count.
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ERC – Examples



Corporation 
Father (100 percent)
Has a child, but child is not an owner or an employee

 Father and Child are both 100 percent owners.

 Father’s wages are disallowed.
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ERC – Examples



Corporation 
Husband = 100 percent owner

Wife is an employee and deemed to be 100 percent owner.
 But they have no other relatives…so no relationships from section 152

 Both wages are allowed. 
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ERC – Examples



 Three sibling shareholders
Each deemed 100 owners

No wages are allowed.
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ERC – Examples
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ERC – Related Individuals (Earlier Chart Still Seems 
Accurate)



 “Recovery startup businesses" eligible for the credit, limited to $50,000 per 
quarter. A recovery startup business is an employer that:
 Began carrying on a trade or business after February 15, 2020;
 Had average annual gross receipts of $1 million or less for the three tax 

years ending with the tax year before the calendar quarter in which the 
employee retention credit is claimed; and
 Isn't otherwise eligible for the third or the fourth quarter, as applicable, for 

the ERC because business operations weren’t fully or partially suspended 
due to a governmental order or because gross receipts aren't less than 80 
percent of the gross receipts for the same calendar quarter in calendar 
year 2019. 

Confirms that calculation is made each quarter (3 and 4 only)
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Recovery Startup Businesses (3rd and 4th Quarters –
even if Infrastructure bill ends ERC early for others).



Cash tips of $20 or more in a month are qualified wages.
Eligible employers are not prevented from receiving both the 

ERC and the section 45B credit for the same wages. 
 The section 45B credit is available with respect to unreported tips in an 

amount equal to the “excess employer social security tax” paid or incurred 
by the employer. 
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Confirms Tips are Wages



 Employers may generally qualify for the ERC if their gross receipts for a 
calendar quarter in 2021are less than 80 percent of the gross receipts (> 
20 percent decline) for the same calendar quarter in calendar year 
2019. 
 In 2021, an employer may elect to use an alternative quarter to 

calculate gross receipts. 
 Under this election, an employer may generally determine if the decline in gross 

receipts test is met for a calendar quarter in 2021 by comparing its gross receipts for 
the immediately preceding calendar quarter with those for the corresponding 
calendar quarter in 2019 (substituting 2020 for 2019 if the employer did not exist as of 
the beginning of that quarter in 2019). 

Notice confirms that election is NOT PERMANENT. Really only need to 
qualify in two quarters to get the whole year!
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Confirms Alternative Quarter Calculation



When a taxpayer claims the ERC because of the retroactive 
amendment to the CARES ACT to allow PPP and ERC or otherwise 
files an adjusted employment tax return to claim the ERC, “the 
taxpayer should file an amended federal income tax return or 
administrative adjustment request (AAR), if applicable, for the 
taxable year in which the qualified wages were paid or incurred 
to correct any overstated deduction taken with respect to those 
same wages on the original federal tax return.”
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Confirms Amendment to Tax Return is Required if 
941X for 2020 is filed.



 For purposes of determining whether an eligible employer is a large 
eligible employer or a small eligible employer, eligible employers are 
not required to include full-time equivalents when determining the 
average number of full-time employees. 
 Remember that FTEs are counted based upon a fraction of a day: .5 part-timer plus 

.5 part-timer = 1 FTE. 
 This matters in determining whether you can count all wages or only those 

paid to employees that don’t work. Remember 100 or less is small for 2020, 
and 500 or less is small in 2021. Only count actual full time employees.
 But still count wages of PTs for credit: 
 “An employee’s status as a full-time employee is irrelevant, and wages 

paid to an employee who is not full-time may be treated as qualified 
wages if all other requirements to treat the amounts as qualified wages 
are satisfied.”
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ERC Large v. Small Employees



Rev. Proc. 2021-33 – ERC Gross Receipts Safe Harbor
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On August 10. 2021, IRS provided a safe harbor allowing 
employers to exclude the following from “gross receipts” for 
purposes of the ERC only:
 The amount of the forgiveness of a PPP loan;
A grant for Shuttered Venues (Economic Aid to Hard-Hit Small 

Businesses, Nonprofits, and Venues Act); and,
A restaurant revitalization grant under the American Rescue Plan 

Act.



Rev. Proc. 2021-33 – ERC Gross Receipts Safe Harbor
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An employer may exclude the amount of the forgiveness of a PPP 
Loan and the amount of any ERC-Coordinated Grants from its gross 
receipts in determining eligibility to claim the employee retention 
credit for a calendar quarter if the employer consistently applies this 
safe harbor in determining eligibility to claim the employee retention 
credit. 
An employer consistently applies this safe harbor by (i) excluding the 
amount of the forgiveness of any PPP Loan and the amount of any 
ERC-Coordinated Grant from its gross receipts for each calendar 
quarter in which gross receipts for that calendar quarter are relevant 
to determining eligibility to claim the employee retention credit, and 
(ii) applying the safe harbor to all employers treated as a single 
employer under the employee retention credit aggregation rules.



What’s Going on in Washington DC?
A lot actually…but still lots of uncertainty…
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What’s Going on in Washington DC?
Senate passed the (somewhat) bipartisan $1 trillion 

Infrastructure bill August 10 (69-30).
Not many tax provisions here, but a few significant ones. 
ERC would be suspended September 30, 2021, except for 

Recovery Startup Businesses.
Crytocurrency would be subject to extensive new reporting 

requirements. 
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What’s Going on in Washington DC?
Senate passed the $3.5 trillion budget resolution with bare 

majority.  
Committee work on tax package begins. Want to pass via 

budget reconciliation. $45 trillion over 10 years
American Families Plan is on the table:
Says no increase for those earning less than $400,000, or for 

family farms or small businesses. No definitions…
Returns September 13.
September 15th is the date by which committees must submit 

their reconciliation bills.
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Other Updates



Some IRS Updates
Draft 941-X Instructions (August 11)
2021 Passenger car limits are out. Rev. Proc. 2021-31.
 IRS clarified that family leave is available if you accompany 

someone to COVID vaccine or care for them when they suffer 
vaccine injury.
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Upcoming Events
•August 26, 2021 (12:00 pm)
•September 9, 2021(12:00 pm)

September 21-22: Agricultural Law Seminar and Farm 
Tax Workshop (in-person and online) (Registration 
opens next week)

Tax School in November-December: Three in-person in 
Iowa, three in-person in Wisconsin, and three webinar 
options
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Additional Content Specialists



Discussion


