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Overview 

 

In recent years, biotech crops have faced 

significant legal challenges.  One of those 

challenges made it all the way to the U.S. 

Supreme Court in 2010.  That’s the first time the 

U.S. Supreme Court has ever decided a case 

involving genetically modified crops.  The case 

involves review of a decision by the U.S. Court 

of Appeals for the Ninth Circuit that resulted in 

a temporary ban on genetically modified alfalfa 

– Monsanto’s Roundup-Ready Alfalfa.
1
  The 

key issues were whether the plaintiffs, producers 

of organic alfalfa seeds, are exempt from being 

required to show a likelihood of irreparable 

harm to get an injunction under the National 

Environmental Policy Act (NEPA), whether the 

trial court can enter an injunction to remedy a 

NEPA violation without holding an evidentiary 

hearing to resolve factual issues that are relevant 

to the scope of the injunction being sought, and 

whether the appellate court  was correct to 

affirm the nationwide injunction based solely on 

a remote possibility of irreparable harm.
2
   

 

On June 21, 2010, the U.S. Supreme Court 

reversed in a near-unanimous decision.
3
  The 

Court held that the trial court judge (the brother 

of Supreme Court Justice Breyer) abused his 

discretion in entering the injunction, and that 

none of the four criteria for entering a permanent 

injunction had been satisfied.  In addition, the 

Court determined that a less drastic remedy than 

a nationwide injunction against the planting of 

Roundup Ready Alfalfa was available. 

 

 

 

Biotech Crop Legal Issues 

 

Bentgrass.  The introduction of biotech crops to 

the marketplace has been fraught with 

controversy. Some of the problem is the result of 

the USDA approving the introduction of biotech 

crops before sufficient field testing had occurred 

or appropriate regulations were in place.   In 

recent years, several different federal courts 

have rendered opinions in cases involving the 

introduction of biotech crops to the market.  In 

one case, the issue involved bentgrass that had 

been genetically modified to resist Monsanto’s 

Roundup herbicide.
4
 The plaintiffs claimed that 

USDA had violated federal law by permitting 

field tests of the genetically modified bentgrass 

to be conducted across the U.S. without 

adequately determining whether the grass was a 

plant pest pursuant to the Plant Protection Act 

(PPA) or preparing an environmental impact 

statement or environmental assessment under 

NEPA.  Based on evidence that the bentgrass 

had crossbred with wild grasses adjacent to the 

test fields, the court held that the plaintiffs had 

standing to bring the lawsuit, determined that 

USDA had acted arbitrarily in denying the 

plaintiff’s claim that the bentgrass should be 

listed as a noxious weed under the PPA, and 

found that USDA had violated NEPA by failing 

to consider whether field trials were exempt 

from the need for an environmental assessment 

or environmental impact statement.
5
 

 

Sugar beets.  In 2005, USDA-APHIS granted 

non-regulated status to Roundup Ready sugar 

beets.  But, that decision was challenged by 

legal action in 2008.
6
  In late September 2009, 

the U.S. District Court for the Northern District 
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of California, on cross motions for summary 

judgment, ruled that the plaintiff showed that 

USDA’s unconditional deregulation of 

Roundup-Ready sugar beets
7
 violated the NEPA 

by failing to examine the likelihood and effects 

of gene transmission on conventional farmers 

and consumers of sugar beet seed or of gene 

transmission to the related crops of red table 

beets and Swiss chard.
8
  The court determined 

that the potential elimination of farmer's choice 

to grow non-genetically engineered crops, or 

consumers’ choice to eat non-genetically 

engineered food has a significant effect on the 

"human environment."  The court stated that 

USDA’s reasons for concluding that the 

potential for gene transmission of the genetically 

engineered gene was not significant were not 

convincing and did not satisfy required NEPA 

standards.  The court also ruled that it need not 

determine whether the USDA further violated 

NEPA by failing to sufficiently address whether 

deregulation would cause the proliferation of 

glyphosate-resistant weeds or whether USDA-

APHIS had an obligation to address the 

cumulative effects of increased use of 

glyphosate.  Ultimately, the court ruled that 

USDA-APHIS had to prepare an EIS before 

approving the deregulation of Roundup Ready 

sugar beets. 

 

In August of 2010, the same court vacated the 

USDA-APHIS deregulation decision and 

remanded the matter to USDA-APHIS.
9
  On 

February 4, 2011, USDA-APHIS announced that 

Roundup Ready sugar beet root crops would be 

partially deregulated on an interim basis until 

APHIS completed a full environmental impact 

statement.  Monsanto had requested whether 

USDA-APHIS could deregulate, at least in part, 

so that Roundup Ready sugar beets could 

continue to be cultivated under certain 

conditions.  USDA-APHIS conducted an EIS 

and published it for public comment in 

November of 2010.  As a partially deregulated 

product, growers of Roundup Ready beet 

rootcrop must enter into a compliance agreement 

outlining mandatory requirements for how the 

crop can be grown.  If USDA-APHIS 

determines that the mandatory conditions of the 

partial deregulation have not been complied 

with, USDA-APHIS can revoke, withdraw or 

cancel the conditional partial deregulation for 

root crop production.  In addition, USDA-

APHIS noted that it can use the powers that it 

has under the PPA to impose civil and/or 

criminal penalties as well as remedial measures.  

However, a complaint for declaratory and 

injunctive relief concerning the USDA-APHIS 

decision was filed on February 23, 2011.
10

  In 

the complaint, the plaintiff claims that USDA-

APHIS failed to sufficiently address the hazards 

associated with the planting of Roundup Ready 

sugar beets.  On March 17, 2011, the court 

transferred the case to the federal district court 

in Washington, D.C. where it will be combined 

with a similar case brought by different 

plaintiffs.
11

   

 

Rice.  Under the facts of another case, trace 

amounts of genetically modified varieties of rice 

(produced by Bayer CropScience, LP) were 

discovered to be commingled in the U.S. rice 

supply in 2006.
12

 That discovery triggered a 

large financial and marketing problem in the 

U.S. rice industry.  Indeed, within four days of 

the USDA announcement of commingling in 

2006, rice futures dropped to an extent that cost 

U.S. rice growers approximately $150 million. 

More than 25 countries were impacted, with 

some closing their markets to U.S.-grown rice. 

Some estimates pegged industry losses at $1.2 

billion, which amount includes food product 

recalls and export losses. The event triggered 

lawsuits. In late 2009, a federal jury reached a 

verdict in the first of the cases that were filed. 

On various motions for summary judgment, the 

court determined that the Plant Protection Act 

and related regulations do not allow for the low-

level presence of regulated genetically modified 

rice in the commercial rice supply.
13

 In addition, 

the court determined that the North Carolina 

Unfair Trade Practices Act does not provide a 

cause of action to the plaintiffs that have no 

operations in the state, and that the economic 

loss doctrine does not apply to the plaintiffs’ 

claims because the claim does not involve any 

loss to property that was the subject of a contract 

and where the property was not alleged to be 

defective. While the court determined that 

Bayer’s contamination of the U.S. rice supply 

via the GMO rice was not a public nuisance, the 

court did conclude that a genuine dispute existed 
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over whether the defendant’s use of its 

cooperators’ land interfered with the plaintiffs’ 

use of their land in terms of the type of rice that 

could be planted on the plaintiff’s land. The 

court also held that the plaintiffs could not make 

out a claim for negligence per se based either on 

APHIS regulations or state law, and that Bayer 

could not plead the affirmative defense of 

intervening cause because Bayer had a duty to 

introduce GMO rice without contaminating non-

GMO rice. Ultimately, the jury determined that 

Bayer must pay approximately $2 million to two 

Missouri farmers (whose crops were 

contaminated with an experimental variety of 

rice that Bayer was testing in 2006), and 

affirmed that Bayer is responsible for the 

consequences of contamination from the GMO 

rice. The jury, however, did not award any 

punitive damages.
14

  

 

GMO Alfalfa 

 

USDA’s Animal and Plant Health Inspection 

Service (APHIS) regulates the introduction of 

genetically modified organisms and products, 

and initially classified Monsanto’s alfalfa as a 

regulated article.  Monsanto requested the 

agency grant it non-regulated status, but APHIS, 

in late 2004, solicited public comments on 

Monsanto’s request.  APHIS also indicated that 

it had conducted an environmental assessment 

and concluded that Monsanto’s alfalfa was not 

likely to have a significant impact on organic 

farming.  Almost 80 percent of the 663 

submitted comments opposed Monsanto’s 

request.  In spite of the overwhelming 

opposition to Monsanto’s request, APHIS made 

a finding of “no significant impact” in June of 

2005. Importantly, APHIS also unilaterally 

concluded that it need not prepare an EIS and 

unconditionally deregulated Roundup Ready 

Alfalfa.  That’s when the legal battle began. 

 

Trial court decision.  The trial court criticized 

the USDA as being “cavalier” and held that 

USDA violated federal law by failing to assess 

the possible environmental impacts before 

approving Monsanto’s genetically engineered 

alfalfa.
15

  The plaintiffs claimed that the biotech 

alfalfa could create super weeds resistant to 

herbicide, hurt production of organic dairy and 

beef products, and could cause farmers to lose 

export business due to risks of contamination to 

natural and organic alfalfa. The suit also alleged 

that contamination of conventionally grown 

alfalfa could force farmers to pay for 

Monsanto’s patented gene technology whether 

they wanted it or not. The plaintiffs sought an 

injunction against future seed sales or plantings 

of biotech alfalfa.  

 

On March 12, 2007, the court vacated APHIS’ 

decision to deregulate Roundup Ready Alfalfa 

and issued a preliminary injunction that 

temporarily halted the planting of GMO alfalfa 

in the U.S.
16

 The injunction allowed continued 

harvest, use and sale of Roundup Ready Alfalfa, 

but placed limits on the purchase and planting of 

seed until further hearings were held.  Farmers 

who already have purchased Monsanto’s 

Roundup Ready alfalfa were required to plant it 

by March 30, 2007.  No new sales of the seed 

were allowed after March 12. The order also 

specified that farmers intending to plant alfalfa 

after March 30, 2007, must plant non-genetically 

engineered alfalfa. Approximately 200,000 acres 

of genetically modified alfalfa already had been 

planted in across the U.S., and the court’s order 

did not require those crops to be removed.  The 

court later heard oral arguments in the case 

concerning the nature of any permanent 

injunctive relief, and on May 3, 2007, the court 

the temporary injunction permanent.
17

   

 

The court’s order is the first judicial ban on 

genetically modified crops since the first variety, 

the Flavr Savr tomato, was approved in 1994.  

The ban is nationwide, and will remain in place 

at least until USDA complies with the court’s 

order to conduct a detailed study of the crop’s 

effect on the environment and other alfalfa 

varieties.
18

  An estimated 220,000 acres of 

Roundup Ready alfalfa have been planted in the 

U.S. (out of approximately 21 million acres in 

alfalfa production), and the ban does not stop the 

harvesting of those crops which approximately 

76 farmers are growing under contract to be sold 

to Forage Genetics for seed.  The court also 

ordered the segregation of the GMO alfalfa 

immediately after harvest, and that gear used in 

production of the GMO alfalfa be cleaned 

properly after use so as to minimize the risk of 
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contamination of conventional and organic 

alfalfa crops.  In addition, the court ordered the 

disclosure of field locations where the crop was 

planted. In deciding to make the injunction 

permanent, the court specifically cited the 

potential for genetic contamination, rejecting 

Monsanto’s claim that there was a low risk of 

contamination. The court also rejected 

Monsanto’s contention that allowing the 

expansion of GMO alfalfa would result in fewer 

toxic chemicals to be utilized on alfalfa crops. 

Instead, the court pointed out that all organic and 

most conventional forage alfalfa is presently 

grown without the use of any herbicides. The 

court also noted that the harm to farmers that do 

not want to grow genetically modified alfalfa (in 

terms of lost sales) and consumers that don’t 

want to buy it outweighed the economic harm to 

Monsanto and Forage Genetics International (the 

firm to which Monsanto licenses the technology 

and which produces and markets the seeds), as 

well as farmers that might want to grow GMO 

alfalfa.  

 

Appellate opinion.  In 2008, the U.S. Court of 

Appeals for the Ninth Circuit upheld the 

injunction barring the future planting of 

Monsanto alfalfa until the government prepares 

an Environmental Impact Statement (EIS).
19

   

The court determined that the trial court had 

properly “balanced the harms” when making its 

determination as to whether to issue the 

injunction.  The appellate court noted that the 

trial court did not merely presume that 

irreparable harm would result from a NEPA 

violation.  Instead, the trial court determined that 

genetic contamination of organic and 

conventional alfalfa had already occurred that 

was irreparable because farmers cannot replant 

alfalfa for two to four years after the removal of 

contaminated alfalfa.  In addition, the appellate 

court noted that the trial court had properly 

determined that Monsanto and APHIS would not 

be able to enforce compliance with any proposed 

mitigation measures given the government’s 

admitted lack of resources.  The appellate court 

also ruled that the trial court properly found that 

weather conditions could prevent the 

minimization of hay-to-hay transmission (by 

harvesting before the crop blooms to 10 

percent).  As for the balancing of the harms, the 

appellate court upheld the trial court’s 

determination that the income from Roundup 

Ready alfalfa amounted to a miniscule 

percentage of Monsanto’s total revenue and that 

unsold seed could be stored for planting in later 

years, and that the harm to growers and 

consumers was significantly greater.  The 

appellate court reasoned that the trial court’s 

findings were supported by the evidence and 

also that the public interest in enjoining the use 

of Roundup Ready alfalfa before its impact was 

studied outweighed its social value.   

 

U.S. Supreme Court.  On January 15, 2010, the 

U.S. Supreme Court agreed to hear the case.
20

  

As noted above, the issues before the Court are 

whether the plaintiffs, under the NEPA, are 

exempt from a requirement to show a likelihood 

of irreparable harm to obtain an injunction, 

whether the trial court was correct to provide 

injunctive relief under the NEPA without an 

evidentiary hearing, and whether the appellate 

court erred in affirming a nationwide injunction 

as a remedy to a NEPA violation based on a 

remote possibility of irreparable harm.   

 

Oral argument.  During oral arguments on April 

27, the Justices seemed particularly interested in 

the procedural and administrative agency aspects 

of the case.
21

  Indeed, Justice Alito seemed to 

suggest that the case could be moot inasmuch as 

APHIS might soon issue the NEPA-required 

EIS.  Counsel for Monsanto tried to focus the 

court’s attention on the scope of the ban and that 

the lower courts bypassed the normal process for 

determining harm from deregulation.  In 

addition, Monsanto’s counsel opined that 

APHIS was at least a year from issuing the 

required EIS and that the Court’s ruling was of 

importance to the pending EIS issuance in the 

sugar beet case.
22

 

 

The farmers’ counsel argued that Monsanto 

lacked standing to appeal.  But Justice Scalia 

pointed out that it might actually be the farmers 

that lacked standing.  In a colorful exchange in 

which Justice Scalia mocked the farmers’ 

counsel, Justice Scalia asked the farmers’ 

counsel, “What individual plaintiff here stood to 

be harmed by what the agency had 

done?...Which one of them was within…5 miles 
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of any…field of the genetically engineered 

alfalfa?”  In response, the farmers’ counsel 

stated that the farmer’s non-biotech crops “stood 

a risk of cross-pollination and contamination.”  

Scalia replied, “What? From what?...  From 

somebody within five miles, 10 miles, 20 

miles?”  When the farmers’ counsel replied that 

the injunction barred future proliferation of 

biotech alfalfa, Justice Scalia pointed out, “The 

fact is there isn’t a single named plaintiff 

who…has any claim that within the utmost 

limits of...risk, he is at risk currently.”   

 

On the issue of the legal standard applicable for 

an injunction to issue under the NEPA, the 

farmers’ counsel fared no better with Justice 

Scalia.  When the farmers’ counsel tried to point 

out that an injunction would issue if the case 

involved a mere 10 percent chance of 

contamination to the New York City water 

supply, Justice Scalia countered that, “This isn’t 

the contamination of the New York City water 

supply.  It’s the creation of plants of … 

genetically engineered alfalfa which spring up 

that wouldn’t otherwise exist.  It doesn’t’ even 

destroy the current plantings of non-genetically 

engineered alfalfa.  This is not the end of the 

world.  It really isn’t.  The most it does is make 

it difficult for those farmers who want to cater to 

the European market, which will not accept 

genetically engineered alfalfa, it makes it more 

difficult for them to have a field of 100 percent 

non-genetically engineered.  But that’s not the 

end of the world…”.   

 

In addition, on the standing issue, Justice 

Kennedy pointed out that Monsanto could likely 

challenge the injunction because it prevented 

USDA-APHIS from allowing controlled 

planting.    

 
Chief Justice Roberts, according to his line of 

questioning, appeared to favor leaving the matter 

in the hands of the USDA and not have the 

Court deal with the legal issue of the applicable 

standard for an injunction to issue under NEPA.  

In addition, Justice Ginsburg, who almost 

always sides with the government in these types 

of cases, seemed to try to prepare the farmers’ 

counsel for defeat insomuch as she pointed out 

that biotech crops will be deregulated and that 

the APHIS had recommended deregulation of 

Roundup Ready alfalfa.    

 

U.S. Supreme Court decision.  On June 21, the 

U.S. Supreme Court reversed.
23

   

 

 Standing to sue.  The Court held that both 

parties had standing to seek the Court’s 

review of the Ninth Circuit’s affirmance of 

the trial court’s issuance of the injunction.  

Monsanto had a concrete, particularized 

injury that was actual or imminent and was 

traceable to the injunction and their injury 

would be redressed by a favorable ruling – 

Monsanto couldn’t sell or license Roundup 

Ready Alfalfa to prospective customers until 

APHIS completed the EIS.  While the farm 

groups argued that Monsanto lacked 

standing because it failed to challenge the 

trial court’s order, the Court disagreed. The 

Court reasoned, in part, that Monsanto had 

standing to challenge the part of the trial 

court’s order enjoining a partial deregulation 

of Roundup Ready Alfalfa.  Likewise, the 

farmers had standing to sue under the same 

standard.  There was a reasonable 

probability that their conventional alfalfa 

crops would be negatively impacted by 

Roundup Ready Alfalfa if it were 

completely deregulated.  So, the farmers had 

a recognizable injury which was traceable to 

the injunction and could be remedied by a 

favorable opinion. 

 

 Trial court’s enjoining of APHIS from 

issuing a partial deregulation and barring 

APHIS from prohibiting the planting of 

Roundup Ready Alfalfa pending 

environmental review.  Neither party 

argued that the trial court erred in vacating 

APHIS’ decision to deregulate Roundup 

Ready Alfalfa, but they did hold differing 

opinions as to the trial court’s issuance of an 

injunction prohibiting APHIS from 

deregulating Roundup Ready Alfalfa 

pending the completion of an EIS, and the 

nationwide injunction against planting of 

Roundup Ready Alfalfa until the EIS 

process was complete.  On this issue (which 

is the core part of the case) the Court held 

that the standard four-factor test a party 



6 

 

seeking an injunction must satisfy applied:  

(1) the plaintiff must have suffered 

irreparable harm; (2) the remedies available 

at law do not adequately compensate for the 

injury; (3) a remedy in equity is warranted; 

and (4) the public interest would not be 

disserved by a permanent injunction.
24

  

Importantly, the Court held that existence of 

a NEPA violation does not create a 

presumption that injunctive relief is 

available and should be granted absent 

unusual circumstances.  Here, the Court 

determined that the farm groups had not 

satisfied any of the four factors, and could 

not show that they would suffer irreparable 

injury if APHIS were allowed to proceed 

with any partial deregulation.  Indeed, the 

Court noted that a partial deregulation could 

be constructed to result in practically no 

injury to the farmers by limiting its scope 

such that the risk of gene flow is practically 

nonexistent.  The Court even went so far to 

note that the trial court’s injunction basically 

pre-empted the APHIS process that could 

determine whether a partial deregulation 

would pose any appreciable risk of 

environmental harm.    

 

 Trial court’s issuance of nationwide 

injunction.  The Court also held that the 

trial court erred in entering a nationwide 

injunction against the planting of Roundup 

Ready Alfalfa.  The Court held that the trial 

court acted improperly in preventing the 

possibility of a partial and temporary 

deregulation and, therefore, acted 

improperly in enjoining planting.  In 

addition, the Court noted, an injunction is 

not to be granted “as a matter of course.”  

The Court noted that the farmers conceded 

that a less drastic remedy was available (a 

partial or complete annulment of APHIS’s 

deregulation decision) to redress their injury.   

 

Justice Stevens was the lone dissenter. 

 

On January 27, 2011, USDA-APHIS announced 

that, after completing an EIS, Roundup Ready 

alfalfa will be completely deregulated and, as 

such, will not have any more restrictions than 

does non-genetically modified alfalfa.  The 

announcement came after the USDA Secretary 

had been warned via a January 19, 2011, letter 

from prominent Senators to not exceed the 

statutory authority granted by the PPA by taking 

into account non-scientific factors in the 

regulation of Roundup Ready alfalfa. 

 

2012 Development 
  

On January 5, 2012, the Federal District Court 

for the Northern District of California dismissed 

the claims of an environmental activist group 

that the USDA had violated environmental law 

when it fully deregulated GMO alfalfa seeds a 

year earlier.
25

  The plaintiff claimed that 

Roundup Ready alfalfa would harm the 

environment because, the plaintiff claimed, it 

would cause the use of glyphosate to increase 

and with resulting harm to plants and wildlife.  

But, the court determined that USDA could not, 

by itself, be the cause of increased pesticide use 

because it has "no authority to regulate where 

and how glyphosate is used."  The court noted 

that the EPA will not complete its national-level 

Endangered Species Assessment concerning 

Roundup Ready alfalfa use until 2015.  But, the 

court held that it could not evaluate the EPA's 

compliance with "relevant environmental laws."  

The court also held that the plaintiff's arguments 

that the USDA had improperly evaluated 

Roundup Ready alfalfa in accordance with 

NEPA rules. 

 

2013 Developments 

As a consequence of the Supreme Court’s 

opinion and as part of legislation to provide 

further funding for government operations, the 

Congress included a provision in H.R. 933 that 

had been circulating on Capitol Hill for almost a 

year
26

 designed to deal with anti-biotech 

agricultural activist groups that were using 

NEPA and the court system to attack ag biotech 

products.  The President signed H.R. 933 into 

law on March 26, 2013.
27

 Division A, Title VII, 

Sec. 735 of the Act codifies existing USDA 

practices by specifying that the sale of 

deregulated biotech seed or the planting and 

harvesting of deregulated biotech crops cannot 

be terminated simply because approval has been 
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revoked due to procedural deficiencies when 

there is no impact on human health.
28

  

On May 17, 2013, the United States Court of 

Appeals for the Ninth Circuit affirmed the 2012 

Federal District Court opinion dismissing the 

claims of various environmental activist groups 

that claimed the USDA had violated 

environmental law when it fully deregulated 

GMO alfalfa seeds.
29

  The court determined that 

the Plant Protection Act (PPA) did not regulate 

the alleged harms that the plaintiffs complained 

of.  Instead, the court held that GMO alfalfa was 

not a "plant pest" as defined by the PPA.  

Indeed, the court noted that plant pests are not 

defined by the PPA based on cross-pollination or 

any associated "harms."  Thus, the APHIS had 

no jurisdiction to continue regulating GMO 

alfalfa and had no legal obligation to consult 

witht the U.S. Fish and Wildlife Service under 

the Endangered Species Act or taken into 

consideration alternatives to deregulation under 

the NEPA.  Also, the court noted that the 

plaintifs did not claim that GMO alfalfa should 

be listed as a noxious weed. 

Conclusion 

 

Presently, no court has held that a genetically 

modified crop presents a risk to health, safety or 

the environment.  That is likely because the 

governmental approval process is detailed and 

complex, and companies seeking approval for 

genetically modified crop technology are 

subjected to a high level of scrutiny.  The USDA 

can only approve a new seed variety upon 

conducting an EIS which takes into 

consideration all of the factors associated with 

the biotech product that might relate to human 

health.  As noted above, the litigation on the 

matter has largely focused on the sufficiency of 

the EIS.  After USDA approval has been 

received, the EIS can still be challenged and the 

biotech product (seeds, for example) can be 

stopped from being sold pending the outcome of 

an additional EIS.  If that happens, planting and 

growing practices and decisions can be disrupted 

for a considerable amount of time if a court 

enters an injunction that puts the sale or use of 

an ag biotech product on hold.  Indeed, the U.S. 

Supreme Court in the alfalfa case as noted 

above, stated that the issuance of an injunction 

“is a drastic and extraordinary remedy, which 

should not be granted as a matter of course.”  

With its statement, the Court was noting how 

abusive activists had been with NEPA litigation. 

 

Biotech crop issues will continue to be of 

importance.  However, the Supreme Court’s 

decision in the Roundup Ready alfalfa case 

clarifies that a NEPA violation does not create a 

presumption that injunctive relief is available.  

So, blanket injunctions will not be essentially 

automatic in cases involving the NEPA. 

 

Environmental activist groups along with certain 

agricultural groups have often used the NEPA to 

sue the government and its agencies with little 

success.
30

  These groups will have to reconsider 

their strategy in light of the Supreme Court’s 

decision,
31

 and the legislative development 

designed to head-off NEPA abuses.  In addition, 

the Court’s opinion strikes another blow to the 

legal reasoning engaged in by the judges of the 

U.S. Circuit Court of Appeals for the Ninth 

Circuit – a court with a very poor track record of 

its decisions being affirmed by the U.S. Supreme 

Court.    

 

                                                 
* Leonard Dolezal Professor in Agricultural Law, 

Iowa State University, Ames, Iowa; Director of the 

Center for Agricultural Law and Taxation.  Member 

of the Iowa and Kansas Bar Associations and 

licensed to practice in Nebraska. 
1
 Roundup Ready alfalfa allows growers to use 

Monsanto’s Roundup herbicide to kill competing 

weeds without damaging the alfalfa. Monsanto 

developed Roundup-Ready Alfalfa in 2004. 
2
 The seed producer plaintiffs are joined by numerous 

interest groups including the Center for Food Safety, 

Beyond Pesticides, the Cornucopia Institute, the 

Dakota Resource Council, the National Family Farm 

Coalition, the Sierra Club and the Western 

Organization of Resource Councils.  Also, attorneys 

general of California, Massachusetts and Oregon 

have filed briefs in support of the plaintiffs claiming 

that their states have “an interest in protecting their 

natural resources and their citizens’ rights to be 

informed about the environmental impacts of federal 

actions.” 
3
 Monsanto Co., et al. v. Geertson Seed Farms, et al., 

130 S. Ct. 2743 (2010)(Breyer not participating). 
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4
 International Center for Technology Assessment, et 

al. v. Johanns, 473 F. Supp.2d 9 (D. D.C. 2007).  The 

effort was a collaboration between the Scotts Co. and 

Monsanto.  Bentgrass is commonly used on lawns, 

athletic fields and golf courses. 
5
 Id. 

6
 Center for Food Safety, et al. v. Connor, No. C 08-

00484 JSW, 2008 U.S. Dist. LEXIS 65867 (N.D. Cal. 

Aug. 15, 2008). 
7
 Monsanto’s Roundup Ready sugar beets produce 

about one-half of the annual U.S. sugar beet crop.  
8
 Center for Food Safety, et al. v. Vilsack, et al., No. 

C 08-00484 JSW, 2009 U.S. Dist. LEXIS 86343 

(N.D. Cal. Sept. 21, 2009). 
9
 Center for Food Safety, et al. v. Vilsack, No. C 08-

00484 JSW, 2010 U.S. Dist. LEXIS 92369 (N.D. Cal. 

Aug. 13, 2010).   
10

 Center for Food Safety, et al. v. Vilsack, No. 

CV11-00831 (N.D. Cal., filed Feb. 23, 2011). 
11

 Center for Food Safety, et al. v. Vilsack, et al., No. 

C 11-00831 JSW (N.D. Cal. Mar. 17, 2011). 
12

 In re Genetically Modified Rice Litigation, No. 

4:06MD1811, 2009 U.S. Dist. LEXIS 114731 (E.D. 

Mo. Dec. 9, 2009). 
13

 Id. 
14

 A subsequent trial in early 2010 involved the issue 

of damages to share rent landlords along with 

punitive damages. 
15

 Geertson Seed Farms, et al. v. Johanns, No. C06-

01075 CRB, 2007 U.S. Dist. LEXIS 14533 (N.D. 

Cal. Feb. 13, 2007). 
16

 Geertson Farms, Inc. v. Johanns, No. C 06-01075 

CRB, 2007 U.S. Dist. LEXIS 21491 (N.D. Cal. Mar. 

12, 2007). 
17

 Geertson Farms, Inc., et al. v. Johanns, et al., No C 

06-01075 CRB, 2007 U.S. Dist. LEXIS 32701 (N.D. 

Cal. May 3, 2007).  The permanent injunction 

effectively bars anyone from planting, harvesting or 

selling Roundup Ready alfalfa until the EIS is issued. 
18

 Monsanto argued that the injunction was so broad 

that it prohibits beneficial activities that pose no risk 

of harm.   
19

 In re Geertson Seed Farms, 541 F.3d 938 (9th Cir. 

Sept. 2, 2008), pet. for reh'g den., 570 F.3d 1130 (9th 

Cir. 2009). 
20

 Monsanto Co. v. Geertson Seed Farms, 130 S. Ct. 

1133 (2010).  
21

 A transcript of the oral argument of the case is 

available at 

http://www.supremecourt.gov/oral_arguments/argum

ent_transcripts/09-475.pdf.  
22

 See supra. note 6.  The U.S. Solicitor General, 

representing the interests of the federal government, 

also argued that the lower courts improperly stopped 

the sale and planting of Roundup Ready alfalfa. 

                                                                         
23

 Monsanto Co., et al. v. Geertson Seed Farms, et 

al., 130 S. Ct. 1133 (2010). 
24

 See, e.g., eBay Inc. v. MercExchange, L.L.C., 547 

U.S. 388 (2006). 
25

 Center for Food Safety, et al. v. Vilsack, 844 F. 

Supp. 2d 1006 (N.D. Cal. 2012). 
26

 Indeed, the provision had previously been included 

in the House Agriculture Appropriations bill during 

the previous session of the Congress. 
27

 Pub. L. No. 113-6, The Consolidated and Further 

Continuing Appropriations Act, 2013. 
28

  The text of Sec. 735 is as follows:  “In the event 

that a determination of non-regulated status made 

pursuant to section 411 of the Plant Protection Act is 

or has been invalidated or vacated, the Secretary of 

Agriculture shall, notwithstanding any other 

provision of law, upon request by a farmer, grower, 

farm operator, or producer, immediately grant 

temporary permit(s) or temporary deregulation in 

part, subject to necessary and appropriate conditions 

consistent with section 411(a) or 412(c) of the Plant 

Protection Act, which interim conditions shall 

authorize the movement, introduction, continued 

cultivation, commercialization and other specifically 

enumerated activities and requirements, including 

measures designed to mitigate or minimize potential 

adverse environmental effects, if any, relevant to the 

Secretary’s evaluation of the petition for non-

regulated status, while ensuring that growers or other 

users are able to move, plant, cultivate, introduce into 

commerce and carry out other authorized activities in 

a timely manner: Provided, That all such conditions 

shall be applicable only for the interim period 

necessary for the Secretary to complete any required 

analyses or consultations related to the petition for 

non-regulated status: Provided further, That nothing 

in this section shall be construed as limiting the 

Secretary’s authority under section 411, 412 and 414 

of the Plant Protection Act.” 
29

 Center for Food Safety, et al. v. Vilsack, No. 12-

15052, 2013 U.S. App. LEXIS 9920 (9th Cir. May 

17, 2013). 
30

 Such groups have often used the NEPA to slow or 

stop various activities where there is little to no risk 

of harm. 
31

 Justice Breyer took no part in the case.  His 

brother, Charles Breyer, was the trial court judge that 

entered the injunctions. 

http://www.supremecourt.gov/oral_arguments/argument_transcripts/09-475.pdf
http://www.supremecourt.gov/oral_arguments/argument_transcripts/09-475.pdf

