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Overview 

 

The Clean Water Act (CWA) prohibits the 

discharge of any “pollutant” into the “navigable 

waters of the United States” without a permit.  

The provision has spawned many lawsuits on 

various issues, and the U.S. Supreme Court a 

few years ago failed to clear up the issue of 

navigability and, hence, the scope of federal 

jurisdiction over wetlands.  Another aspect of 

wetland litigation is procedural.  When the 

Environmental Protection Agency (EPA) 

determines that a violation has occurred, they 

either issue a compliance order or bring an 

enforcement action.  Civil penalties attach per 

day for alleged violations, and those can become 

criminal under certain circumstances.  But, what 

happens when the EPA issues a compliance 

order, but doesn’t bring an enforcement action?  

The landowner is effectively stopped in their 

tracks with civil penalties accruing if regulable 

activity continues, and no means of challenging 

the compliance order until the EPA brings an 

enforcement action.  One of the key points of 

administrative agency actions is that a party 

can’t challenge the action in court until the 

agency action is “final.”  So, is a compliance 

order final agency action?  In a case from Idaho, 

the EPA maintained that it was not. 
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The landowners bought a vacant lot across from 

a lake in a residential subdivision.  They 

obtained a building permit and made plans to 

construct a residence on the lot.  But, the EPA 

claimed that the lot contained a “wetland” and 

issued a “compliance order” requiring the 

owners to stop building activities and restore the 

property to its natural state.  At the time the 

order was issued, the owners had filled-in 

approximately one-half acre of the lot with dirt 

and rock in preparation to build a home.  The 

owners sought a hearing with the EPA to 

challenge the finding, but the EPA did not grant 

the hearing and continued to assert jurisdiction 

over the lot and maintain that the owners had to 

get EPA permits under the CWA to continue 

building activities.  The EPA claimed that the 

owner had no right to a pre-enforcement 

challenge of the compliance order and had to 

comply with it or get taken to court by the EPA 

and be fined up to $75,000 per day of non-

compliance.  The owner filed suit in federal 

court seeking injunctive and declaratory relief, 

but the trial court granted the EPA’s motion to 

dismiss for lack of subject matter jurisdiction 

because, the court determined, the CWA 

precludes judicial review of compliance orders 

before the EPA starts an enforcement action.  

The U.S. Circuit Court of Appeals for the Ninth 

Circuit affirmed.  On June 28, 2011, the U.S. 

Supreme Court agreed to take the case. 

 

The issue before the U.S. Supreme Court was 

whether the owners are entitled to a pre-

enforcement challenge to EPA compliance 

orders based on constitutional due process and 

takings principles.  Interestingly, the government 

argued that a “compliance order” is not really an 

order.  It’s a “compliance communication.”    

Under the Administrative Procedure Act (APA), 

judicial review is provided for “final agency 

action where there is no other adequate remedy 
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in a court.”
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  In a unanimous decision written by 

Justice Scalia, the Court determined that the 

compliance order at issue clearly satisfied the 

requirement of finality under the APA and 

reversed the Ninth Circuit.
3
  Via the order, the 

EPA had required the owners to not only restore 

their tract in accordance with the EPA’s order, 

but give the EPA access to their property or face 

legal consequences if they did not – the doubling 

of penalties per day of non-compliance.  

Accordingly, the Court determined that the 

EPA’s order was, in reality, the end-point of the 

EPA’s decisionmaking with respect to the 

owner’s property – there was no further agency 

review possible.  In addition, the owners, could 

not go to court to challenge the order because 

the EPA had not brought a civil action (which 

brings along with it the right to judicial review) 

and the owners could not initiate a civil action 

on their own.  The Court also reasoned that 

making the owners apply to the U.S. Army 

Corps of Engineers for the necessary permit and 

then sue under the APA if the permit is denied is 

not an adequate remedy.  Finally, the Court 

noted that the CWA doesn’t preclude judicial 

review under the APA, and that the 

government’s arguments to the contrary on that 

point were not persuasive.     
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