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Overview 

 

Effective June 18, 2008, the 2008 Farm Bill
1
 

amended the Packers and Stockyards Act (PSA) 

by establishing new requirements for 

participants in the livestock and poultry 

industries.  In particular, the 2008 Farm Bill 

directed the United States Department of 

Agriculture (USDA) to promulgate rules 

governing certain livestock contracts that are 

consistent with the new contracting 

requirements contained in the Farm Bill.   

 

The Farm Bill also directed the USDA to 

develop regulations by June 18, 2010, governing 

certain aspects of livestock marketing and 

production contracts as governed by the PSA.  

Recently, USDA published regulations that it 

believes are consistent with the PSA, and are 

designed to facilitate the functioning of 

livestock markets which have become 

characterized by relatively few livestock buyers 

and the increasing use of non-public market 

transactions for the acquisition of livestock.  

Those developments have resulted in the 

reduction of market information available to 

livestock sellers.  Some producers and 

agricultural groups have claimed those 

developments have also resulted in a 

dysfunctional marketplace.  That is what USDA 

is responding to by promulgating the 

regulations.   

 

Perhaps the most controversial aspect of the new 

rules concerns those providing guidance on the 

handling of antitrust-related issues under the 

PSA – those rules that provide insight into the 

USDA’s current position with respect to the 

ability of livestock and poultry buyers to 

manipulate markets.2           

 

Farm Bill Provisions 

 

The 2008 Farm Bill contained provisions 

applicable to poultry grower contracts as well as 

swine production contracts.  Under those 

provisions, a contract grower can cancel a 

production contract by mailing a notice of 

cancellation to the contractor within the later of 

three business days after signing the contract or 

the cancellation date that is specified in the 

contract.
3
  The Farm Bill requires that the 

contract clearly disclose a grower’s right to 

cancel and specify how a grower is to cancel a 

contract if cancellation is desired.
4
  Also, the 

contract must specify the deadline for cancelling 

the contract.
5
  Another provision that applies to 

both swine and poultry contracts is that they 

must contain a disclosure statement on the first 

page noting that the contract may require a 

grower to incur additional capital expenditures.
6
  

The contract heading must state, “Additional 

Capital Investment Disclosure Statement.”
7
  In 

addition, the contract must clearly state that 

additional large capital investments may be 

required of a poultry grower or swine 

production contract grower during the contract’s 

term.
8
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The 2008 Farm Bill also contains provisions 

that govern jurisdictional aspects of contract 

disputes between growers and swine and poultry 

integrators.
9
  For instance, any legal dispute 

concerning a covered contract is to be heard by 

the Federal District Court for the district where 

the bulk of contract performance occurs.  That is 

the case even though a contract may specify the 

particular state law that governs contract 

disputes unless such a provision is barred by the 

law of the state where most of the contract 

performance occurs.  

 

For all poultry and livestock contracts “entered 

into, amended, altered, modified, renewed, or 

extended” after June 18, 2008, any contract 

provision requiring that disputes first be 

submitted to arbitration must also contain a 

provision that clearly states that the grower may 

decline the application of the arbitration 

provision.
10

  Once arbitration is declined, it may 

still be utilized if both parties agree in writing.
11

   

The 2008 Farm Bill also directed USDA to issue 

regulations on four items within two years of the 

Farm Bill’s effective date of June 18, 2008.  

These time-specific regulations are to specify 

the criteria that the USDA Secretary will 

consider in determining several matters under 

the PSA.  Those matters are as follows: 

 

 Whether an undue or unreasonable 

preference or advantage has occurred in 

violation of the PSA;
12

 

 

 Whether a live poultry dealer has provided 

reasonable notice to poultry growers of any 

suspension of the delivery of birds under a 

poultry growing arrangement;
13

 

 

 When a requirement of additional capital 

investments over the life of a poultry 

growing arrangement or swine production 

contract constitutes a violation of the PSA;
14

 

and 

 

 If a live poultry dealer or swine contractor 

has provided a reasonable period of time for 

a poultry grower or a swine production 

contract grower to remedy a breach of 

contract that could lead to termination of the 

poultry growing arrangement or swine 

production contract.
15

 

 

 

USDA Regulations 

 

On June 22, 2010, the Grain Inspection, Packers 

and Stockyards Administration (GIPSA) 

published the proposed rules that the 2008 Farm 

Bill required.
16

  The proposed rules would add 

"several new sections" to the regulations under 

the PSA.  According to the summary of the 

proposed rules, the new regulations would 

"describe and clarify conduct that violates the 

P&S Act and allow for more effective and 

efficient enforcement by GIPSA.  The proposed 

regulations would clarify conditions for industry 

compliance with the P&S Act and provide for a 

fairer market place." 

 

The following is a brief summary of some of the 

key provisions contained in the proposed 

regulations: 

 

 Regulations governing contract provisions 

requiring growers to make additional capital 

investments. 

 

o The regulations define “capital 

investment” as "any initial capital 

investment of $25,000 or more paid by a 

grower for growing and raising 

facilities.
17

  The term includes the total 

cost of equipment, goods, plus any 

increased labor and operating costs that 

are directly attributable to the capital 

investment."
18

  

 

o “Additional capital investment means a 

combined amount of $25,000 or more 

paid by a poultry grower or swine 

production contract grower beyond the 

initial investment for growing and 

raising facilities by the grower to make 

a capital improvement to the raising or 

growing facility.
19

  Maintenance and 

repair costs are not included in the 

definition.
20
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o The USDA Secretary is to consider 

various criteria in determining whether 

a contract requirement of additional 

capital investment by a grower violates 

the PSA.  Those criteria include, but are 

not limited to: 

 

 Whether the grower has discretion 

to decide against the capital 

investment requirement;
21

 

 

 Whether the investment resulted 

from coercion, retaliation or threats 

of coercion or retaliation;
22

 

 

 Whether the integrator intends to 

substantially reduces operations at 

is slaughter plant or processing 

facility or actually does terminate 

operations within 12 months of the 

required additional capital 

investment;
23

 

 

 Whether the integrator required 

some growers to make additional 

capital investments, but not others 

that are similarly situated;
24

 

 

 The age of the grower’s facilities;
25

 

 

 Whether the grower is likely to 

recoup the costs of required 

additional capital investments;
26

 

 

 Whether the grower was given a 

reasonable time to implement the 

required investments.
27

 

 

o A packer, swine contractor or live 

poultry dealer cannot reduce the number 

of covered livestock or birds placed 

with a grower or terminate a contract 

based solely on the grower’s failure to 

make equipment changes if the existing 

equipment is in good working order, and 

previously approved equipment cannot 

be required to be changed unless the 

integrator pays for the change.
28

   

 

o An integrator cannot require an 

additional capital investment by a 

grower if the grower had given the 

integrator written notice of intent to sell 

the grower’s farm and facilities unless 

the grower had notice of the 

requirement to make additional capital 

investment at least 90 days before the 

grower gave notice of intent to sell.
29

   

 

 The regulations specify the criteria the 

Secretary may consider in determining 

whether a packer, swine contractor or live 

poultry dealer has provided a grower a 

reasonable time to remedy a breach of 

contract that could lead to contract 

termination.  Those criteria include, but are 

not limited to: 

 

o Whether an integrator that intends to 

sue for breach of contract has provided 

written notice of breach upon initial 

discovery of a breach of contract that 

contains certain information;
30

 and 

 

o Whether the grower had an opportunity 

to rebut the integrator’s claim of 

breach.
31

 

 

 Other livestock and poultry contract 

provisions: 

 

o Packers, swine contractors and live 

poultry dealers that buy livestock under 

any type of marketing arrangement must 

submit a copy of each contract or 

arrangement to GIPSA within 10 

business days of entering into the 

agreement, and must notify GIPSA 

within 10 business days of 

discontinuance of a contract;
32

  

 

o For submitted contracts, confidential 

business information is to be 

identified.
33

 

 

 Arbitration-related provisions – the 

Secretary can consider various criteria when 

determining whether arbitration has given 
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the grower a “meaningful opportunity” to 

participate in the process, including: 

 

o Whether the contract contains sufficient 

information in a conspicuous manner 

detailing the cost of arbitration, its 

process, limitations and legal 

remedies;
34

 

 

o Whether there are reasonable time limits 

in the entire arbitration process;
35

 

 

o Whether the arbitration procedures 

comply with the Federal Arbitration 

Act.
36

 

 

 Regulations governing “unfair, unjustly 

discriminatory and deceptive” practices or 

devices under the PSA: 

 

o The phrase “unfair, unjustly 

discriminatory, and deceptive” is 

defined to mean any material breach of 

contract or any action or omission that a 

reasonable person would consider 

unscrupulous, deceitful or in bad faith 

in connection with any transaction in or 

contract involving the production, 

maintenance, marketing or sale of 

livestock or poultry;
37

  

 

o Limitations on an integrator’s ability to 

limit a grower’s legal rights and 

remedies afforded by law;
38

 

 

o Specification that the payment of a 

premium of application of a discount on 

a swine production contract grower’s 

payment or purchase price received by 

livestock producer without documenting 

the reason and substantiating the 

revenue and cost justification violates 

the PSA;
39

 

 

o Clarification that termination by an 

integrator of a grower contract without 

any allegation other than the grower’s 

failure to comply with the contract 

violates the PSA.
40

 

 

 Regulations governing “undue or 

unreasonable preferences or 

advantages…unreasonable prejudice or 

disadvantages.” 

 

o The USDA Secretary may consider 

various criteria in determining if an 

undue influence or unreasonable 

preference or advantage , or an undue or 

unreasonable prejudice or disadvantage 

has occurred in violation of the PSA, 

including: 

 

 Whether contract terms based on 

number or volume or, for contracts 

where price is determined (in any 

percentage) by volume of livestock 

sold are made available to all 

growers or producers who 

individually or collectively meet the 

conditions set by the contract;
41

 

 

 Whether price premiums based on 

standards for product quality, timing 

of delivery and production methods 

are offered in a non-discriminatory 

manner to parties that can meet the 

same standards;
42

 and 

 

 Whether information concerning the 

handling, processing and quality of 

livestock is disclosed to all 

producers when it is disclosed to 

one or more producers.
43

 

 

 Regulations governing livestock purchasing 

practices: 

 

o A packer is prohibited from purchasing, 

acquiring, or receiving "livestock from 

another packer or another packer's 

affiliated companies, ...";
44

 

 

o A packer cannot enter into an exclusive 

arrangement with a dealer except those 

dealers the packer has identified as its 

packer buyers and reported to the 

Secretary;
45
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o Dealers that operate as packer buyers 

are required to buy livestock only for 

the packer that identifies the dealer as 

its packer buyer.
46

 

 

 Regulations governing the “tournament 

system” of buying livestock: 

 

o If a "tournament system" is used, the 

live poultry dealer must pay all growers 

raising the same type of poultry the 

same base pay, the pay many not be 

decreased below the base amount, and 

live poultry dealers must rank growers 

in groups with other growers having 

similar housing or facilities.
47

   

  

 Other regulations involving PSA violations: 

 

o "Likelihood of competitive injury" is 

defined as "a reasonable basis to believe 

that a competitive injury is likely to 

occur in the market channel or 

marketplace.”
48

  It includes but is not 

limited to situations in which a packer 

swine contractor, or live poultry dealer 

raises rivals' costs; improperly 

forecloses competition in a large share 

of the market through exclusive dealing; 

restrains competition ...; or represents a 

misuse of market power to distort 

competition among other packers, swine 

contractors, or live poultry dealers.
49

  It 

also includes situations “in which a 

packer, swine contractor, or live poultry 

dealer wrongfully depresses prices paid 

to a producer or grower below market 

value, or impairs a producer's or 

grower's ability to compete with other 

producers or growers or to impair a 

producer's or grower's ability to receive 

the reasonable expected full economic 

value from a transaction in the market 

channel or marketplace."
50

  

 

o A “competitive injury” under the PSA 

occurs when conducts distorts 

competition in the market channel or 

marketplace;
51

 

o The scope of PSA §202(a) and (b) is 

stated to depend on the nature and 

circumstances of the challenged 

conduct.  The regulations specifically 

note that a finding that a challenged act 

or practice adversely affects or is likely 

to affect competition is not necessary in 

all cases.  The regulations note that a 

PSA violation can occur without a 

finding of harm or likely harm to 

competition.
52

  

 

Conclusion 

 

As noted at the beginning of this article, the 

regulations represent USDA’s attempt to 

address what it believes to be problems 

associated with the increasing use of contractual 

arrangements for the sale and marketing of 

livestock and the decrease in information and 

options for livestock sellers.  In the 

supplemental information that USDA provides 

that precedes the regulations, it is obvious that 

USDA believes that the PSA (via court 

opinions) has not been construed in a manner 

that effectively bars exploitation of livestock 

producers and the exercise of strategic conduct 

arising from the power of livestock buyers to 

manipulate livestock market prices.   

A potential problem for the USDA is that the 

regulations provide a very non-specific 

definition of “competitive injury” and 

“likelihood of competitive injury.”
53

  The 

manner in which the USDA drafted the 

regulation raises a question of “when” a change 

in a packer or live poultry dealer’s conduct 

constitutes a violation of the PSA.  For instance, 

is entering into a contract with a producer rather 

than simply using the cash market to acquire 

livestock an illegal “distortion” of the market?  

Courts generally disfavor open-ended regulatory 

definitions such as this.   

 

The USDA’s removal of the requirement that 

plaintiffs suing under the price manipulation 

provision of the PSA with respect to “unfair, 

discriminatory and preferential treatment,
54

 is 

contrary to existing caselaw on the matter.
55

  

Thus, it is doubtful that the regulation will be 

given much deference by courts.  However, the 
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provision may invite additional PSA price 

manipulation lawsuits.        

 

The regulations do not, however, prohibit the 

use in market-based contracts of the buyer’s 

own facility price as the basis for a contract 

price for hogs or cattle.  That is surprising 

inasmuch as some commentators have argued 

that this technique has the potential for 

manipulation and because many other basing 

points exist.  The regulations do not even 

prohibit the use in market-based contracts of the 

day-of-delivery price as a basis, even if it is tied 

to a market summary (such as the 

Iowa/Minnesota hog price report).  One 

approach that USDA could take is to prohibit 

such a basing practice, but provide a safe harbor 

that utilizes an average of prices paid for hogs 

and cattle over a designated period of time or 

some alternative market-based pricing system 

(such as requiring beef packers to bid a base 

price and grid on all cattle).56  Such an approach 

would reduce incentives to reduce the 

opportunity for manipulation and could 

incentivize livestock feeders to split sales 

between cash and contract markets. 

 

A bigger potential problem, however, for the 

USDA’s price manipulation regulations, is that 

they were not issued in a timely manner.  These 

regulations, as noted earlier, were required by 

the 2008 Farm Bill to be issued within two years 

of June 18, 2008.  USDA missed that deadline 

by four days.  That opens up this part of the 

regulations to legal challenge by those so 

inclined to challenge them.    

 

GIPSA will consider comments on the proposed 

rules until August 23, 2010. 

 

Note: In late July, USDA extended the 

comment period until November 22, 2010. 

 

                                                 
*Leonard Dolezal Professor in Agricultural Law, 

Iowa State University, Ames, Iowa; Director of the 

ISU Center for Agricultural Law and Taxation.  

Member of the Iowa and Kansas Bar Associations 

and licensed to practice in Nebraska. 
1
 Pub. L. No. 110-246. 

                                                                         
2
 7 U.S.C. §192 makes it "unlawful for any packer or 

swine contractor with respect to livestock, meats, 

meat food products, or livestock products in 

unmanufactured form, or for any live poultry dealer 

to...engage in or use any unfair, unjustly 

discriminatory, or deceptive practice or device...or 

engage in any course of business or do any act for the 

purpose or with the effect of manipulating or 

controlling prices, or of creating a monopoly in the 

acquisition of, buying, selling, or dealing in any 

article or of restraining commerce. 
3
 Act, Sec. 11005, amending 7 U.S.C. §198, et seq., 

by adding new Section 208,  applicable to any poultry 

growing arrangement or swine production contract 

entered into, amended, altered, modified renewed or 

extended after June 18, 2008. 
4
 Id. 

5
 Id. 

6
 Id. 

7
 Id.  

8
 Id. 

9
 Id., amending 7 U.S.C. §198, et seq., by adding new 

Section 209. 
10

 Id., amending 7 U.S.C. §198, et seq., by adding 

new Sec. 210.  
11

 Any violation of the arbitration provision is 

deemed to be a violation of the Packers and 

Stockyards Act.  Thus, the arbitration provision 

applies to livestock contracts that are governed by the 

PSA.  That would include contracts involving cattle, 

sheep, swine, horses, mules and goats. 
12

 Act, Sec. 11006 subsection (1). 
13

 Id., subsection (2). 
14

 Id., subsection (3). 
15

 Id., subsection (4). 
16

 The rules are published at 75 Fed. Reg. No. 119, 75 

FR 35338 (Jun. 22, 2010).  A legal question may be 

able to be raised as to whether the particular  rules 

that were subject to the requirement that they be 

issued by June 18, 2010, are of any effect. 
17

 Proposed 9 C.F.R. part 201.2(n) 
18

 Id. 
19

 Proposed 9 C.F.R. part 201(o). 
20

 Id. 
21

 Proposed 9 C.F.R. part 201.216(a). 
22

 Id., part 201.216(b). 
23

 Id., part 201.216(c).  A live poultry dealer (but not 

a packer) may apply for a waiver of this provision in 

the event of a catastrophic or natural disaster or other 

emergency.  Id., part 201.216(d). 
24

 Proposed 9 C.F.R. part 201.216(e). 
25

 Id., part 201.216(f). 
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26

 The regulations provide that the grower must be 

able to recoup at least 80 percent of the cost of the 

required capital investment if the requirement to 

make additional capital investments is a condition to 

either enter into or continue a grower contract.  

Proposed 9 C.F.R. part 201.217(a). 
27

 Id., part 201.216(h). 
28

 9 C.F.R. part 201.217(d).  In addition, in 

determining whether or not reasonable notice has 

been given for suspension of delivery of birds, the 

Secretary may take into consideration whether a live 

poultry dealer has provided written notice of intent to 

suspend delivery of birds under a poultry growing 

arrangement at least 90 days before the date the live 

poultry dealer intends to suspend delivery.  Proposed 

9 C.F.R. part 201.215(a).   But, the requirement can 

be waived in the event of a catastrophic or natural 

disaster or other emergency.  Id., part 201.215(c). 
29

 Id., part 201.217(b). 
30

 Proposed 9 C.F.R. part 201.218(a) 
31

 Id., part 201.218(d).   
32

 Proposed 9 C.F.R. parts 201.213(a), (b) and (c).  A 

“marketing agreement” is defined as an agreement to 

purchase livestock at a future date with the price to be 

determined at or after the time of slaughter, where 

delivery will occur more than 14 days after the 

agreement is entered into.  Proposed C.F.R. part 

201.2(r).  The term also includes both oral and 

written agreements in which a seller agrees to sell all 

or part of its slaughter livestock to a packer when the 

livestock are ready for slaughter, and the packer 

agrees to purchase the livestock, with price 

determined by an agreed formula.  Id. 
33

 Id., part 201.213(e). 
34

 Proposed 9 C.F.R. part 201.219(a)(1) 
35

 Id., part 201.219(a)(4). 
36

 Id., part 201.219(a)(5). 
37

 Proposed 9 C.F.R. part 201.210(a)(1). 
38

 Id., part 201.210(a)(4).  Such limitations include, 

but are not limited to the right of a jury trial, the right 

to all damages available under law, rights available 

under bankruptcy law, the authority of a judge or jury 

to award attorney fees to the appropriate party or a 

requirement that a trial or arbitration be held in a 

location other than the location where the principal 

part of the performance of the arrangement or 

contract occurs. 
39

 Proposed 9 C.F.R. part 201.210(a)(5). 
40

 Id., part 201.210(a)(6).  If the live poultry dealer or 

swine contractor believes that a contract 

grower/producer is violating the contract, the live 

poultry dealer or swine contractor must immediately 

                                                                         
report the alleged violation to the applicable law 

enforcement authority to be able to use the alleged 

violation as grounds for termination.  Id. 
41

 Proposed 9 C.F.R. part 201.211(a). 
42

 Id., part 201.211(b).  As written, the rule does not 

bar differentiation based on quality.  What it does bar 

is differentiation that is done on a discriminatory 

basis. 
43

 Id., part 201.211(c). 
44

 Proposed 9 C.F.R. part 201.212(c).  Apparently, 

this provision means that packers must kill the 

animals that they produce.  A packer can apply for a 

waiver of this provision in the event of a catastrophic 

or natural disaster, or other emergency.  Id., part 

201.212(d). 
45

 Id., part 201.212(b). 
46

 Id., part 201.212(a). 
47

 Proposed 9 C.F.R. part 201.214(a) and (b). 
48

 Id., part 201.2(u). 
49

 Id. 
50

 Id. 
51

 Id., part 201.2(t). 
52

 Id., part 201.3(c).  This provision is contrary to 

numerous federal court opinions on the issue, and is 

intended to make it easier for farmers to sue under the 

PSA.  Under those court opinions, growers must show 

that an integrator’s actions not only personally 

harmed them, but that competition in the industry as a 

whole was also harmed.   Under the regulations, an 

affected farmer need only show that an integrator has 

engaged in “unfair” or “discriminatory” conduct that 

has negatively impacted the farmer.  Whether the 

regulation is a reasonable interpretation of the PSA’s 

statutory language in light of numerous court 

interpretations of that language is questionable.  It 

would appear that the agency has engaged in an 

administrative attempt to overturn caselaw, a function 

that properly belongs with the Congress. 
53

 See Proposed 9C.F.R. part 201.2(t) and (u). 
54

 See 7 U.S.C. §§192(a) and (e). 
55

 See, e.g., Pickett v. Tyson Fresh Meats, Inc., 420 F. 

Supp. 2d 1172 (M.D. Ala. 2004), aff’d, 420 F.3d 

1272 (11th Cir. 2005), cert. den., 547 U.S. 1040 

(2006)(Tyson entitled to use captive supplies to 

depress cash cattle prices to “meet competition” and 

assure a “reliable and consistent” supply of cattle); 

Been v. O.K. Industries, Inc., 495 F.3d 1217(section 

202 of the PSA requires a producer to prove that a 

packer’s conduct adversely impacted competition); 

London v. Fiedale Farms Corp., 410 F.3d 1295 (11th 

Cir. 2005), cert. den., 546 U.S. 1034 (2005)(same); 

Adkins v. Cagle Foods, JV, LLC, 411 F.3d 1520 
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(11th Cir. 2005)(same); Wheeler, et al. v. Pilgrim’s 

Pride Corp., No. 07-40651, 2009 U.S. App. LEXIS 

27642 (5th Cir. Dec. 15, 2009), rev’g and vacating 

536 F.3d 455 (5th Cir. 2008)(plaintiff must show 

anticompetitive effect “for an actionable claim under 

the PSA [sections 192 (a) and (b)] in light of the 

PSA’s Congressional history and its consistent 

interpretation by the other circuits”); Terry v. Tyson 

Farms, Inc., 604 F.3d 272 (6th Cir. 2010), cert den., 

No. 10-542 (U.S. Sup. Ct. Jan. 24, 2011)(plaintiff’s 

case dismissed for failure to prove that defendant’s 

conduct injured competition as required by 7 U.S.C. 

§192 (a) and (b), and failed to even plead that 

defendant’s conduct had an adverse effect on 

competition).  
56

 This could be done for future delivery (even years 

ahead), and would need to be publicly reported. 


