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IN THE IOWA DISTRICT COURT FOR HARDIN COUNTY 

SUMMIT CARBON SOLUTIONS, LLC, 

     Plaintiff, 

 

v. 

 

KENT KASISCHKE, 

     Defendant. 

 

 

CASE NO. CVCV101911 

 

ORDER ON PLAINTIFF’S MOTION FOR 

SUMMARY JUDGMENT 

 

This matter comes before the court for scheduled hearing on Plaintiff Summit Carbon 

Solutions, LLC’s Motion for Summary Judgment. Attorneys Brian Boone and Nicole Coulter-

Ledbetter appeared on behalf of Plaintiff and attorney Brian Jorde appeared on behalf of 

Defendant Kent Kasischke. The hearing was reported. The court enters the following order 

having considered the summary judgment record, applicable law, and arguments of counsel. 

FACTUAL AND PROCEDURAL BACKGROUND 

This case arises out of a dispute between Plaintiff Summit Carbon Solutions, LLC 

(hereinafter “Summit”) and Defendant Kent Kasischke regarding Summit’s access to tracts of 

Mr. Kasischke’s real property in Hardin County. Summit is in the process of developing an 

underground carbon dioxide pipeline across five states, including Iowa. Summit maintains that 

the pipeline will help “to reduce the carbon footprint and environmental impact of ethanol 

production” in these five states by sequestering captured carbon dioxide to sites in North 

Dakota. P’s App. p. 57. 

On January 28, 2022, Summit filed a Petition for Hazardous Liquid Pipeline Permit with 

the Iowa Utilities Board. P’s App. p. 61-66. Summit maintains that access to Mr. Kasischke’s 

property to conduct surveys and examinations “are necessary to determining the depth and 
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direction of the proposed pipeline and therefore essential to permitting the proposed project.” 

Id. at 59. Mr. Kasischke has refused to allow Summit to enter his land. 

On October 19, 2022, Summit filed an Amended Petition for Injunction Pursuant to Iowa 

Code § 479B.15, requesting the court enter an injunction prohibiting Mr. Kasischke from 

interfering with its statutory right to enter his property and exercise its rights pursuant to the 

statute. On October 27, 2022, Mr. Kasischke, through counsel, filed an Answer and 

Counterclaim. In his counterclaim, he seeks a declaratory judgment that Iowa Code § 479B.15 is 

unconstitutional and a temporary and permanent injunction enjoining Summit from entering 

his property for any purpose under section 479B.15.  

 On March 17, 2023, Summit filed a Motion for Summary Judgment. Summit has since 

amended its request for relief as it pertains to the Motion, and at this juncture is requesting the 

court grant summary judgment denying Mr. Kasischke’s counterclaim that Iowa Code § 479B.15 

is unconstitutional. This is the sole issue before the court at this time. 

CONCLUSIONS OF LAW 

The party moving for summary judgment has the burden of establishing that there is no 

genuine issue as to any material fact and that it is entitled to judgment as a matter of law. Iowa 

R. Civ. P. 1.981(3). “The ‘genuine issue as to any material fact’ requirement means that the 

evidence is such that reasonable minds could differ on how the issue should be resolved.” Fouts 

ex rel. Jensen v. Mason, 592 N.W.2d 33, 35 (Iowa 1999) (citing Thorp Credit, Inc. v. Gott, 387 

N.W.2d 342, 343 (Iowa 1986)). “An issue of fact is ‘material’ only when the dispute is over facts 

that might affect the outcome of the suit, given the applicable governing law.” Fees v. Mut. Fire 

& Auto. Ins. Co., 490 N.W.2d 55, 57 (Iowa 1992) (citing Hike v. Hall, 427 N.W.2d 158, 159 (Iowa 

E-FILED                    CVCV101911 - 2023 MAY 10 04:20 PM             HARDIN    
CLERK OF DISTRICT COURT                    Page 2 of 14



3 

 

1988)). “The burden is on the party moving for summary judgment to prove the facts are 

undisputed.” Phillips v. Covenant Clinic, 625 N.W.2d 714, 717 (Iowa 2001). The evidence must 

be viewed in the light most favorable to the non-moving party. Geisler v. City Council of Cedar 

Falls, 769 N.W.2d 162, 165 (Iowa 2009). The summary judgment record consists of the 

pleadings, depositions, answers to interrogatories, admissions on file, and affidavits. Iowa R. 

Civ. P. 1.981(3). 

Summit’s Motion for Summary Judgment can be decided based upon whether, as a 

matter of law, Iowa Code § 479B.15 is constitutional. Mr. Kasischke argues that the statute is 

“unconstitutional on its face because it amounts to a per se taking without just compensation.” 

He posits that the language of Iowa Code § 479B.15 is in direct conflict with the federal and 

Iowa Constitutions, which require just compensation to a landowner for a taking of private 

land, as well as Iowa Code § 479B.17. He therefore argues that he is entitled to a declaratory 

judgment finding the statute invalid. 

Mr. Kasischke asserts a facial challenge to Iowa Code § 479B.15. A facial challenge to the 

constitutionality of a statute is the most difficult to prevail upon for a challenger, because such 

a challenge requires a showing that “the statute under scrutiny is unconstitutional in all its 

applications.” Honomichl v. Valley View Swine, LLC, 914 N.W.2d 223, 231 (Iowa 2018) 

(quotation omitted), overruled by Garrison v. New Fashion Pork LLP, 977 N.W.2d 67 (Iowa 

2022). The challenger must establish that the statute is “totally invalid and therefore, incapable 

of any valid application.” Bonilla v. Iowa Board of Parole, 930 N.W.2d 751, 766 (Iowa 2019) 

(quotation omitted). 
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Chapter 479B of the Iowa Code was enacted in order to: 

[G]rant the utilities board the authority to implement certain controls over hazardous 

liquid pipelines to protect landowners and tenants from environmental or economic 

damages which may result from the construction, operation, or maintenance of a 

hazardous liquid pipeline or underground storage facility within the state, to approve 

the location and route of hazardous liquid pipelines, and to grant rights of eminent 

domain where necessary. 

 

Iowa Code § 479B.1. A pipeline company is defined as engaged in the business of “owning, 

operating, or controlling pipelines for the transportation or transmission of any hazardous 

liquid or underground storage facilities for the underground storage of any hazardous liquid.” 

Iowa Code § 479B.2(4). “Hazardous liquid” includes “liquefied carbon dioxide.” Iowa Code 

§ 479B.2(2). Mr. Kasischke has presented no evidence disputing Summit’s status as a pipeline 

company, and that its proposed entry onto his land is governed by chapter 479B. The court 

accepts this definition of Summit as true for the purposes of Summit’s Motion for Summary 

Judgment. 

Iowa Code § 479B.15 provides: 

After the informational meeting or after the filing of a petition if no informational 

meeting is required, a pipeline company may enter upon private land for the purpose of 

surveying and examining the land to determine direction or depth of pipelines by giving 

ten days’ written notice by restricted certified mail to the landowner as defined 

in section 479B.4 and to any person residing on or in possession of the land. The entry 

for land surveys shall not be deemed a trespass and may be aided by injunction. The 

pipeline company shall pay the actual damages caused by the entry, survey, and 

examination. 

 

Mr. Kasischke bases his constitutional challenge to Iowa Code § 479B.15 upon the Fifth 

Amendment of the United States Constitution and article I, section 18 of the Iowa Constitution. 

The federal Takings Clause provides that “private property shall not be taken for public use, 

without just compensation.” U.S. Const. amend. V. The Iowa Constitution provides that 
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“[p]rivate property shall not be taken for public use without just compensation first being 

made, or secured to be made to the owner thereof, as soon as the damages shall be assessed 

by a jury.” Iowa Const. art. I, § 18.  

The court must determine whether the conduct authorized by Iowa Code § 497B.15 

constitutes an impermissible taking. Neither party asserts, nor does the court find, that the 

analysis differs under the federal versus Iowa Constitutions. Therefore, the court will utilize 

established federal caselaw interpreting the Takings Clause, but will also retain the right to 

apply this law in accordance with Iowa caselaw interpreting its counterpart in the Iowa 

Constitution. State v. Kooima, 833 N.W.2d 202, 206 (Iowa 2013). 

While the court acknowledges Summit’s position that a public-use determination is 

premature as Iowa Code § 497B.15 only addresses survey access, it will nevertheless first 

address whether the conduct contemplated by chapter 497B fulfills the public-use requirement 

under both the United States and Iowa Constitutions. The surveying and examination of land 

authorized by Iowa Code § 497B.15 stems from the right of eminent domain granted to pipeline 

companies under Iowa Code § 479B.16, which provides in part that: 

A pipeline company granted a pipeline permit shall be vested with the right of eminent 

domain, to the extent necessary and as prescribed and approved by the board, not 

exceeding seventy-five feet in width for right-of-way and not exceeding one acre in any 

one location in addition to right-of-way for the location of pumps, pressure apparatus, 

or other stations or equipment necessary to the proper operation of its pipeline. 

 

The Iowa Supreme Court previously addressed whether a private pipeline company’s 

use of eminent domain under Iowa Code § 479B.16 is a constitutionally valid public use in 

Putenney v. Iowa Utilities Board, 928 N.W.2d 829 (Iowa 2019). In Putenney, the Court held that 

while “economic development alone” is not a valid public use, a hazardous liquid pipeline 
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operator is a common carrier analogous to a railroad or public utility, and that it provides public 

benefit. Id. at 848. Thus, the Court found the pipeline met “the characteristics of a public use” 

under the Iowa and United States Constitutions. Id. at 852. 

To the extent, if any, Mr. Kasischke argues that a private liquified carbon dioxide 

pipeline company cannot exercise eminent domain as a valid public use, the court rejects his 

argument. As recognized in Putenney, even though a privately held pipeline “is undeniably 

intended to return profits to its owners,” if the “public interest can be in any way promoted” by 

the exercise of eminent domain, it will meet the public-use requirement. Id. at 848-49 

(quotation omitted). In addition, the court must provide substantial deference to the Iowa 

Legislature in their determination of “what public needs justify the use of the takings power.” 

Id. at 844-45 (quoting Kelo v. City of New London, 545 U.S. 469, 483, 125 S.Ct. 2655, 2664 

(2005)). 

In analyzing Mr. Kasischke’s facial challenge, the court must look to whether Iowa Code 

§ 497B.15, as applied, is always unconstitutional under any set of circumstances. League of U. 

Latin Am. Citizens of Iowa v. Pate, 950 N.W.2d 204, 209 (Iowa 2020). Authorizing hazardous 

liquid pipeline companies to survey and examine land pursuant to their right of eminent 

domain can provide public benefit in the manner cited by Summit. The court therefore finds 

that the conduct permitted by Iowa Code § 497B.15 constitutes a valid “public use” for the 

purposes of the Takings Clause of the United States and Iowa Constitutions.  

The court must then determine whether surveying and examining pursuant to Iowa 

Code § 497B.15 is a “taking.” Courts have historically recognized two types of takings: direct 

and regulatory. A direct taking is an outright seizure or physical invasion of property creating a 
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“practical ouster” of possession for the property owner. Lingle v. Chevron U.S.A., Inc., 544 U.S. 

528, 537, 125 S.Ct. 2074, 2081 (2005). A regulatory taking occurs when a governmental 

regulation on the use of property created through its police powers “goes too far” in its 

restrictions on the use of property. Penn. Coal Co. v. Mahon, 260 U.S. 393, 415, 43 S.Ct. 158, 

160 (1922).  

There are two recognized categories of regulations that “generally will be deemed per 

se takings. . .” Lingle, 544 U.S. 528, 538, 125 S.Ct. 2074, 2081. The first occurs when a regulation 

imposes a permanent physical invasion of an owner’s property. Loretto v. Teleprompter 

Manhattan CATV Corp., 458 U.S. 419, 102 S.Ct. 3164 (1982). The second occurs when a 

regulation deprives a property owner of all economically beneficial or productive use of her or 

his property. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1015, 112 S.Ct. 2886 (1992); Brakke v. 

Iowa Dep't. of Nat. Res., 897 N.W.2d 522, 545 (Iowa 2017)).  

There is also a third type of regulatory taking that was identified by the United States 

Supreme Court in Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 124, 98 S.Ct. 2646, 

2659 (1978). In Penn Central, the Court promulgated factors for courts to utilize in determining 

whether a regulation amounts to a regulatory taking, recognizing that there is no set formula in 

making this determination. However, the Penn Central Court did identify factors of “particular 

significance”: 

The economic impact of the regulation on the claimant and, particularly, the extent to 

which the regulation has interfered with distinct investment-backed expectations are, of 

course, relevant considerations. So, too, is the character of the government action. A 

“taking” may more readily be found when the interference with property can be 

characterized as a physical invasion by government, than when interference arises from 

some public program adjusting the benefits and burdens of economic life to promote 

the common good. 
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Id. (citations omitted). The Court further stated that the focus is “on the character of the action 

and on the nature and extent of the interference with rights in the parcel as a whole. . .” Id., 

438 U.S. at 130–131, 98 S.Ct. at 2662–63.  

The United States Supreme Court has previously distilled the Penn Central factors as 

follows: (1) “the economic impact of the regulation” on the claimant, (2) the extent to which 

the regulation interferes “with distinct investment-backed expectations”, and (3) “the character 

of the government action.” Kaiser Aetna v. United States, 447 U.S. 164, 175, 100 S.Ct. 383, 390 

(1979). The Iowa Supreme Court has further refined the factors to create a two-part test:  

(1) [t]he economic impact of the regulation on the claimant and, particularly, the extent 

to which the regulation has interfered with distinct investment-backed expectations[,] 

and (2) the character of the government action —for instance whether it amounts to a 

physical invasion or instead merely affects property interests through some public 

program adjusting the benefits and burdens of economic life to promote the common 

good. 

 

Harms v. City of Sibley, 702 N.W.2d 91, 98 (Iowa 2005) (quotation omitted). 

The conduct authorized by Iowa Code § 497B.15 does not constitute a taking under a 

direct taking theory pursuant to Lingle or a regulatory taking under Loretto, as the permitted 

activity under the statute – surveying and examining – does not create a permanent physical 

occupation of real property. This activity also does not deprive a landowner of all economically 

beneficial use of the property, and therefore is not a regulatory taking as contemplated in the 

United States Supreme Court’s opinion in Lucas. 

The court then turns to the Penn Central and Harms factors to determine if Iowa Code 

§ 479B.15 otherwise amounts to a regulatory taking. First, the economic impact, including any 

interference with “distinct investment-backed expectations,” of the activity permitted by 

section 497B.15, and second, the character of the action itself. Mr. Kasischke argues that 
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section 479B.15 allows for “cart blanche entry by any entry by any pipeline company and any 

unlimited number of third-party contractors without limits as to frequency, duration, or level of 

invasiveness, and allows the pipeline company or its agents to permanently affect the land” and 

is therefore unconstitutional. Brief and Memorandum in Opposition to Summary Judgment, 

March 31, 2023, p. 6. 

Mr. Kasischke maintains that the court may not consider Summit’s arguments regarding 

what is “typical” or “usual” activity in their survey and examination process as he is asserting a 

facial challenge to the statute, and such argument is irrelevant. Yet he asks the court to 

consider his argument that the statute allows for unlimited access to property, and therefore, 

could conceivably (no matter how improbably) be utilized by a pipeline company to 

permanently invade property. He cannot have his cake and eat it too. As previously noted, he is 

asserting a facial, not as-applied, challenge. Therefore, the court’s analysis turns on whether 

Iowa Code § 479B.15 “is unconstitutional in all its applications.” Honomichl at 231. Therefore, 

neither Summit’s nor Mr. Kasischke’s specific, as-applied examples are determinative nor 

relevant. 

Recognizing that “the yardstick in a takings case is ordinarily lost value of the property 

taken,” the action permitted by Iowa Code § 479B.15 can certainly be carried out in some 

circumstances with little, if any, economic impact and without upsetting economic expectations 

of landowners. Brakke at 549. Furthermore, a reasonable landowner would be aware that 

private property is subject to survey access. Id. at 550. In considering the character of the action 

permitted, it can be limited in duration and well within the purpose behind chapter 479B. 
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Therefore, in balancing the Penn Central and Harms factors, the court finds that section 

479B.15 is not a regulatory taking. 

Additionally, Mr. Kasischke maintains that the United States Supreme Court’s 2021 

holding in Cedar Point v. Hassid created a new per se takings rule wherein “the frequency and 

duration of a physical invasion are no longer relevant.” 141 S.Ct. 2063, 2074 (2021). In Cedar 

Point, the United States Supreme Court struck down a California regulation that authorized 

union organizers to enter private farm property to speak with employees, even when the 

owners had denied access, as unconstitutional. Id., 141 S.Ct. at 2080. Summit argues that Cedar 

Point is limited to the California regulation that was at issue and cannot be extended to statutes 

governing survey access such as Iowa Code § 479B.15. Summit further argues that Cedar Point 

allows for “longstanding background restrictions on property rights” such as the access 

authorized by section 479B.15. Id., 141 S.Ct. at 2079. 

The Iowa Supreme Court has yet to address the impact of the Cedar Point opinion on 

takings claims under article I, section 18 of the Iowa Constitution. However, prior to Cedar 

Point, it was generally accepted that a taking does not occur unless the invasion of property is 

permanent in nature. See Kingsway Cathedral v. Iowa Dept. of Transp., 711 N.W.2d 6, 10 (Iowa 

2006) (“The continuance or permanency of the government action sufficient to support the 

finding of a creation of a servitude has been the determining factor for a finding of a taking. . . 

Absence of such continuance or permanency leaves the property owner with nothing but an 

action in tort.”)  

The court finds that Mr. Kasischke may not rely upon Cedar Point in support of his 

position, as the United States Supreme Court made clear that its holding was not applicable to 
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“government-authorized physical invasions. . . because they are consistent with longstanding 

background restrictions on property rights. . .“ Id., 141 S.Ct. at 2079. These “background 

restrictions” include “traditional common law privileges to access property,” including entry “in 

the event of public or private necessity.” Id. In sum, “the government does not take a property 

interest when it merely asserts a ‘pre-existing limitation upon the [property] owner’s title.’” Id. 

141 S.Ct. at 2079 (quoting Lucas, 505 U.S. at 1028-29, 112 S.Ct. at 2886).  

While the court agrees with Mr. Kasischke that Cedar Point makes no specific mention 

of survey access as a background restriction, the Court made clear that the examples that were 

cited were not an exhaustive list. Id., 141 S.Ct. at 2079. Further, Cedar Point does indirectly 

provide that survey access is an inherent background restriction on property rights. In its 

opinion, the Court cited to both Nichols on Eminent Domain and the Restatement of Torts, both 

of which recognize that common law and statutory survey access generally does not constitute 

a taking. Id., 141 S.Ct. at 2078-79 ((citing 1 P. Nichols, The Law of Eminent Domain § 112, p. 311 

(1917) and Restatement (Second) of Torts § 196 (1964)). Ultimately, Cedar Point did not disturb 

the well-settled principle that property interests are subject to these background restrictions, 

and the exercise of these limitations is permissible if they “inhere in the title itself”. Lucas, 505 

at 1029, 112 S.Ct. at 2886. 

In addition, Iowa law makes clear that survey access is a long-recognized background 

restriction on private property. As noted by Summit, access to property to conduct pre-

condemnation surveying, even when conducted by an entity for “private profit,” is a property 

restriction that has been recognized by the Iowa Legislature since 1851. See Iowa Code §§ 759, 

778 (1851). Iowa has also granted statutory survey access specifically to private pipeline 
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companies for decades. See Iowa Code § 479.30 (1981); Iowa Code § 479A.15 (1989); Iowa 

Code § 479B.15 (1997). Nationally, all fifty states have a statutory allowance for entities to 

enter private property for pre-condemnation surveys without trespass liability. Palmer v. Atl. 

Coast Pipeline, LLC, 801 S.E.2d 414, 418 & n.2 (Va. 2017). Based upon the foregoing, the court 

finds that section 479B.15 falls well within the background restrictions identified in Cedar Point, 

which renders its holding inapplicable to Mr. Kasischke’s challenge.  

However, even if the court were to find Iowa Code § 479B.15 created a regulatory 

taking, it still is constitutional as it provides for compensation for that purported taking. Iowa 

Code § 479B.15 provides for damages “caused by the entry, survey, and examination.” Mr. 

Kasischke argues that this is insufficient compensation as the statute does not provide for 

damages for the property owner’s loss of her or his right to exclude. However, “any property 

right protected by article I, section 18 [of the Iowa Constitution] is limited to diminution-of-

value damages.” Garrison, 977 N.W.2d at 92 (Mansfield, J., concurring). Therefore, as a 

landowner has a statutory means to recover permitted damages, Mr. Kasischke cannot 

establish that section 479B.15 is unconstitutional in all its applications for any purported failure 

to properly compensate landowners. 

The court recognizes that the exercise of eminent domain elicits strong resistance from 

a number of property owners and citizens in Iowa. However, it is not this court’s role to nullify 

the Iowa Legislature’s policy choices when those choices are constitutional. See AFSCME Iowa 

Council 61 v. State, 928 N.W.2d 21, 26 (Iowa 2019). The court will afford it “the deference it is 

due under the Iowa Constitution.” Garrison at 85. For the foregoing reasons, the court finds 

E-FILED                    CVCV101911 - 2023 MAY 10 04:20 PM             HARDIN    
CLERK OF DISTRICT COURT                    Page 12 of 14



13 

 

that Mr. Kasischke has failed to establish that Iowa Code § 479B.15 is unconstitutional beyond a 

reasonable doubt and therefore finds that his counterclaim must be dismissed.  

IT IS THEREFORE ORDERED that Plaintiff’s Motion for Summary Judgment is granted. 

Defendant’s counterclaim is hereby dismissed with prejudice. Hearing on Plaintiff’s Amended 

Petition for Injunction Pursuant to Iowa Code § 479B.15 remains scheduled for May 16, 2023, 

at 9:00 a.m. 

 

Clerk to provide copies to: 

Attorneys and parties of record 
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