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 IN THE IOWA DISTRICT COURT FOR WOODBURY COUNTY 

  
NAVIGATOR HEARTLAND 
GREENWAY, LLC, 
                    
                   Plaintiff, 
 
 vs. 
 
WILLIAM P. HULSE and VICKI HULSE, 
 
                    Defendants.                    
 

 
 

EQCV204557 
  
 

RULING AND ORDER 

This matter came before the Court on March 7, 2023, for a contested hearing on 

Plaintiff’s Petition for Injunctive Relief and Defendants’ counterclaims thereto.  Plaintiff 

appeared by counsel, James Pray.  Defendants appeared by counsel, Brian Jorde.  The 

proceeding was formally reported by Kara Holland. 

The Court heard sworn testimony from Ann Welshans, Vicki Hulse, and Daniel 

Rogers.  The Court accepted exhibits into evidence from both parties.  The Court is also 

in receipt of pre-trial and post-trial briefing from both parties, all of which is considered 

herein.   

BACKGROUND AND UNDERLYING STATUTES 

This case involves the question of whether the Plaintiff, Navigator Heartland 

Greenway, LLC (“Navigator” herein), is entitled to injunctive relief to enter onto the land 

of Defendants William and Vicki Hulse (“Hulses” herein) in order to conduct preliminary 

survey operations related to the proposed construction of a liquid carbon dioxide “carbon 

capture” pipeline.  The Hulses have counterclaimed, alleging that the statute providing for 

such entry violates the Iowa Constitution and therefore seeking an injunction in their favor. 

E-FILED                    EQCV204557 - 2023 MAY 30 11:42 PM             WOODBURY    
CLERK OF DISTRICT COURT                    Page 1 of 27



2 

 

Hazardous liquid pipelines and storage facilities are specifically governed in Iowa 

by Iowa Code Chapter 479B.  That chapter defines “hazardous liquid” as “crude oil, 

refined petroleum products, liquefied petroleum gases, anhydrous ammonia, liquid 

fertilizers, liquefied carbon dioxide, alcohols, and coal slurries.”1  It defines a “pipeline” 

as “an interstate pipe or pipeline and necessary appurtenances used for the 

transportation or transmission of hazardous liquids.”2  It also defines a “pipeline company” 

as “a person engaged in or organized for the purpose of owning, operating, or controlling 

pipelines for the transportation or transmission of any hazardous liquid or underground 

storage facilities for the underground storage of any hazardous liquid.”3 

Chapter 479B sets forth the procedural process that a pipeline company must 

follow in order to gain the right, including the possible exercise of eminent domain, to 

construct, maintain, or operate a pipeline or underground storage facility “under, along, 

over, or across any public or private highways, grounds, waters, or streams of any kind 

in this state.”4  Under Chapter 479B, a pipeline company must file a verified petition with 

the utility board asking for a permit,5 but before doing so, the company must hold 

“informational meetings in each county in which real property or property rights will be 

affected.”6  The conduct of such informal meetings, as well as the notice required to be 

given of such meetings, is statutorily prescribed.7 

                                                           
1 Iowa Code §479B.2(2) (emphasis added). 
2 Iowa Code §479B.2(3). 
3 Iowa Code §479B.2(4). 
4 Iowa Code §479B.3. 
5 Iowa Code §479B.4(1-2). 
6 Iowa Code §479B.4(3). 
7 Iowa Code §479B.4(3-5). 

E-FILED                    EQCV204557 - 2023 MAY 30 11:42 PM             WOODBURY    
CLERK OF DISTRICT COURT                    Page 2 of 27



3 

 

Chapter 479B also provides that a pipeline company may enter onto private land 

for the purpose of surveying and examining the land as part of the process of determining 

the route of the proposed pipeline.  This provision for “entry for land surveys” provides as 

follows in full: 

After the informational meeting or after the filing of a petition if no 
informational meeting is required, a pipeline company may enter 
upon private land for the purpose of surveying and examining the 
land to determine direction or depth of pipelines by giving ten days’ 
written notice by restricted certified mail to the landowner as defined 
in section 479B.4 and to any person residing on or in possession of 
the land.  The entry for land surveys shall not be deemed a trespass 
and may be aided by injunction.  The pipeline company shall pay the 
actual damages caused by the entry, survey, and examination.8 
 

The definition of “landowner,” as referenced in 479B.15, is “a person listed on the 

tax assessment rolls as responsible for the payment of real estate taxes imposed on the 

property.”9 

CONSTITUTIONALITY OF IOWA CODE §479B.15 

 The Court first considers the Hulses’ counterclaim regarding the constitutionality 

of Iowa Code §479B.15.  The Court proceeds in this manner because if the Court were 

to find the statute to be unconstitutional, as urged by the Hulses, such a finding would be 

dispositive of the case as a whole. 

 Statutes are presumed to be constitutional and challengers face “the heavy burden 

of rebutting that presumption.”10 The burden is on the challenger to prove 

unconstitutionality beyond a reasonable doubt and such a challenger must “refute every 

                                                           
8 Iowa code §479B.15. 
9 Iowa Code §479B.4(4). 
10 Santi v. Santi, 633 N.W.2d 312, 316.   
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reasonable basis upon which the statute could be found unconstitutional.11  If a statute is 

susceptible to more than one construction, one of which is constitutional and the other 

not, [a court is] obliged to adopt the construction which will uphold it.12   

 Broadly speaking, there are two types of constitutional challenges to a statute: 

facial and as-applied.13  The Hulses raise a facial challenge to the constitutionality of 

§479B.15.  A facial challenge to the constitutionality of a statute is the most difficult to 

prevail upon because such a challenge requires a showing that “the statute under scrutiny 

is unconstitutional in all its applications.”14  A party mounting a facial challenge must 

establish that the statute is “totally invalid and therefore, incapable of any valid 

application.”15  By its nature, a facial challenge asserts that the statute is void for every 

purpose and cannot be constitutionally  applied to any set of facts.16 

 The Hulses’ constitutional challenge to §479B.15 rests upon their assertion that 

the statute’s authorization for entry on private land constitutes a “taking” without just 

compensation, in violation of the Fifth Amendment of the United States Constitution and 

Article I, §18 of the Iowa Constitution.17   

                                                           
11 State v. Hess, 983 N.W.2d 279, 284 (Iowa 2022.   
12 Santi, 633 N.W.2d at 316. 
13 Bonilla v. Iowa Board of Parole, 930 N.W.2d 751, 764 (Iowa 2019). 
14 Honomichl v. Valley View Swine, LLC, 914 N.W.2d 223, 231 (Iowa 2018). 
15 Bonilla, 930 N.W.2d at 766. 
16 F.K. v. Iowa Dist. Ct. For Polk Cnty., 630 N.W.2d 801, 805 (Iowa 2001). 
17 Navigator has argued previously in this case, and presumably continues to argue through its express incorporation 

of previous arguments in its briefing, that the Hulses have alleged only a violation of the Iowa Constitution, not a 

violation of the U.S. Constitution.  The Court acknowledges that the Hulses’ formal Counterclaim alleges only a 

violation of Article I, §18 of the Iowa Constitution (see “Landowner’s Answer and Counterclaim, September 7, 

2022, pp. 6-7).  However, the Court finds that the Hulses have clearly and unambiguously raised the allegation of a 

violation of the U.S. Constitution (see, e.g., “Defendants’ Pretrial Brief, March 6, 2023, p.2, under the heading 

“Iowa Code §479B.15 Violates the U.S. and Iowa Constitution”).  The Court further finds that such allegation has 

been raised without objection by Navigator and, in fact, that Navigator has offered substantial rebuttal to it (see 

generally Navigator’s briefing as to constitutionality).  The Court finds that such allegation is properly before the 

Court or, at the very least, has been tried by acquiescence. 
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The Fifth Amendment provides that “[n]o person shall… be deprived of… property, 

without due process of law; nor shall private property be taken for public use without just 

compensation.”18  Similarly, Iowa’s Constitution provides that “[p]rivate property shall not 

be taken for public use without just compensation first being made, or secured to be made 

to the owner thereof, as soon as the damages shall be assessed by a jury….”19   

Although the two constitutional provisions are not identical, neither party asserts 

here that the Court’s analysis should differ as between the two.20  Both parties argue 

primarily upon the application of federal caselaw, and the Court is unaware of any Iowa 

precedent distinguishing a “regulatory takings” analysis under the Iowa Constitution as 

different from the equivalent analysis under the Fifth Amendment. 

Navigator offers substantial authority for the proposition that statutes such as Iowa 

Code §479B.15, authorizing entry for a pre-condemnation survey, have previously 

withstood constitutional scrutiny under the takings clause.  However, the Hulses contend 

that any previous authority is meaningless in light of the United States Supreme Court’s 

2021 ruling in Cedar Point Nursery v. Hassid,21 which they contend ushered in a new 

regime under which any regulation authorizing the physical invasion of private property, 

with certain narrow exceptions, is considered a per se taking. 

Prior to Cedar Point, it was well established in the law that there were two types of 

                                                           
18 U.S. Const. Amend. 5 
19 Iowa Cost. art. 1, §18. 
20 With the sole exception of Navigator’s argument, referenced in footnote 17 above, regarding the Iowa 

Constitution’s reference to “the improvement for which [the private property] is taken.”  (Plaintiff’s Memorandum 

of Authorities in Support of Motion for Summary Judgment, December 12, 2022, footnote 6, pp. 16-17).  The Court 

acknowledges that the difference in language could, in some circumstances, lead to a different analysis under the 

Iowa takings clause vis-à-vis the federal takings clause, but the Court is unpersuaded by the argument advanced here 

by Navigator. 
21 Cedar Point Nursery v. Hassid, 141 S. Ct. 2063, 210 L. Ed. 2d 369 (2021). 
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regulations that are generally regarded as per se takings.22  The first is when a regulation 

imposes a permanent physical invasion of an owner’s property.23  The second is when a 

regulation deprives a property owner of all economically beneficial or productive use of 

her or his property.24  This Court finds that neither of these circumstances applies here.   

Absent one of those circumstances, a regulation challenged as a taking is 

analyzed under the framework established in Penn Central Transp. Co. v. City of New 

York.25  Although the Penn Central court did not set forth an explicit test to determine 

whether a regulation constituted a taking, it identified certain factors of “particular 

significance,” which were focused “on the character of the action and on the nature and 

extent of the interference with rights in the parcel as a whole.”26  This analysis has 

subsequently been refined to a three-factor test under which a court considers: (1) “the 

economic impact of the regulation” on the claimant; (2) the extent to which the regulation 

interferes “with distinct investment-backed expectations; and (3) “the character of the 

government action.”27  Iowa has generally adopted this analytical framework and the Iowa 

Supreme Court has articulated its own two-part test with the factors stated as follows:  (1) 

The economic impact of the regulation on the claimant and, particularly, the extent to 

which the regulation has interfered with distinct investment-backed expectations; and (2) 

the character of the government action – for instance whether it amounts to a physical 

invasion or instead merely affects property interests through some public program 

                                                           
22 Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 538, 125 S.Ct. 2074, 2081 (2005). 
23 Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 102 S.Ct. 3164 (1982). 
24 Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1015, 112 S.Ct. 2886 (1992); Brakke v. Iowa Dep’t of Nat. Res., 

897 N.W.2d 522, 545 (Iowa 2017). 
25 Penn Central Transp. Co. v. City of New York, 438 U.S.104, 124, 98 S.Ct. 2646, 2659 (1978). 
26 Id., 438 U.S. at 130-131, 98 S.Ct. at 2662-63. 
27 Kaiser Aetna v. United States, 447 U.S. 164, 175, 100 S.Ct. 383, 390 (1979). 
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adjusting the benefits and burdens of economic life to promote the common good.28  

The import of Cedar Point, as advanced by the Hulses, is that it created a new 

category of taking that falls into the per se realm, in which no analysis under the Penn 

Central framework is necessary or appropriate.  In Cedar Point, the U.S. Supreme Court 

struck down a California regulation that allowed labor organizers to enter onto the land of 

an agricultural employer for up to three hours per day, 120 days per year, for the purpose 

of soliciting employee support.  The Cedar Point court held strongly that “whenever a 

regulation results in a physical appropriation of property, a per se taking has occurred 

and Penn Central has no place.”29    

Thus, the Cedar Point court ruled clearly and emphatically that a regulation 

authorizing the physical appropriation of property may constitute a per se taking and the 

Hulses now seek to have this Court apply the mandate from Cedar Point to Iowa Code 

§479B.15 and find that the statute is therefore a per se regulatory taking that requires just 

compensation under the constitution.   

But however clearly and emphatically the Cedar Point court may have ruled, it did 

not do so categorically.  Rather, the holding in Cedar Point is expressly limited by three 

exceptions:  (1) Isolated physical invasions not undertaken pursuant to a granted right of 

access, which are treated as individual torts of trespass; (2) invasions that are consistent 

with “longstanding background restrictions on property rights;” and (3) requiring property 

owners to cede a right of access as a condition of receiving certain benefits.30   

                                                           
28 Harms v. City of Sibley, 712 N.W.2d 91, 98 (Iowa 2005). 
29 Cedar Point, 141 S.Ct. at 2072. 
30 Id., 141 S.Ct. at 2078-79. 
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The parties seem to agree, as does the Court, that the first and third of these 

exceptions are not applicable here.  But the second exception, related to “longstanding 

background restrictions on property rights,” is where the battle lines are drawn in this 

case.  The Cedar Point Court explained that “many government authorized invasions will 

not amount to takings because they are consistent with longstanding background 

restrictions on property rights… the government does not take a property interest when it 

merely asserts a ‘pre-existing limitation on the land owner’s title.’”31  The Cedar Point 

court then provides several examples of such “longstanding background restrictions,” 

including nuisance abatement and traditional common law privileges of access such as 

public or private necessity, entry to affect an arrest or enforce the criminal law, or entry 

by an official for a reasonable search.32  

The Hulses argue strenuously that this exception to the general rule of Cedar Point 

is a very narrow exception and they point out that notably absent from the Court’s list of 

examples is the right to conduct a survey.  The Hulses attempt to narrow the exception 

to only the specific examples cited by the Cedar Point court, to the exclusion of any other 

types of entry.  This Court disagrees.  It is clear from the plain language of the Cedar 

Point ruling that the examples given are not intended to be an exhaustive list but merely 

illustrative examples.  The defining language of the exception is broadly stated as 

“longstanding background restrictions on property rights” and the assertion of “pre-

existing limitation[s] on the land owner’s title.”  The nonexclusive list of examples does 

nothing to rewrite that defining language nor does it lead to any logical application of the 

                                                           
31 Id. at 2079 
32 Id. 
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principle known as “expressio unis est exclusion alterius,”33 as the Hulses suggest. 

To the contrary, the authority is overwhelming that survey access is precisely the 

kind of “longstanding background restriction” that Cedar Point excepts from its newly 

created per se rule.  The Cedar Point court cites specifically to both Nichols on Eminent 

Domain and the Restatement of Torts, both of which recognize that survey access 

generally does not constitute a taking.34  This understanding is not only long-entrenched 

but it is also very widespread.  “Today, every state has codified the common law privilege 

of a body exercising eminent domain authority to enter private property to conduct 

preliminary surveys without trespass liability.”35  In Iowa, this includes not only the statute 

at issue here, §479B.15, but also §314.9 (authorizing entry right for surveying in 

connection with locating and constructing highways) and §479.30 (authorizing entry right 

for surveying in connection with natural gas pipelines).  Besides the specific surveys 

related to the possible use of eminent domain, the right of entry for land surveys in general 

is widely authorized by statute, including in Iowa, and has been for many years.36 

The Court further notes that the language cited from the Virginia case of Palmer, 

which makes clear that the “privilege of a body exercising eminent domain authority to 

enter private property to conduct preliminary surveys” has not only been statutory in that 

state for more than 200 years, but is the codification of a common law privilege.  As noted 

previously, the exception carved out in Cedar Point expressly states that “[t]hese 

                                                           
33 A common law principle of construction meaning, “the expression of one thing is the exclusion of the other.” 
34 Cedar Point, 141 S.Ct. at 2078-79 (citing 1 P.Nichols, The Law of Eminent Domain §112, p. 311 (1917) and 

Restatement (Second) of Torts §196 (1964)). 
35 Palmer v. Atlantic Coast Pipelne, LLC, 801 S.E.2d 414, 418 (Va. 2017) (compiling statutes and noting that its 

own “Virginia statutory law has done so for 235 years”). 
36 See Iowa Code §354.4A and the statutes compiled by Plaintiff in Plaintiff’s Memorandum of Authorities in 

Support of Motion for Summary Judgment, December 12, 2022, footnote 3, p. 10. 
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background limitations also encompass traditional common law privileges to access 

private property.”37  The Court finds that land surveys in general, and pre-condemnation 

surveys in particular, are exactly the sort of “longstanding background restrictions on 

property rights” to which the titles of all property owners are already subject, and which 

the ruling in Cedar Point expressly leaves intact. 

Authority from other jurisdictions is overwhelming.  For example, the Court finds 

persuasive the Missouri Supreme Court holding that: 

[P]re-condemnation surveying is not only necessary to the exercise 
of the right of eminent domain, it is a part of eminent domain.  The 
right of eminent domain is virtually useless to an entity without the 
right to survey, and that right must be available before the beginning 
of condemnation proceedings.38 

And also the holding of the Minnesota Court of appeals that courts across the 

country consistently uphold the constitutionality of statutes authorizing entry upon land 

for preliminary surveys because “surveys are temporary intrusions which do not 

substantially interfere with the owner’s property rights or enjoyment of the land” and are 

“not a taking in the constitutional sense.”39 

The Court also considers the holdings of our federal courts, such as, “a landowner 

has no constitutionally protected property right to exclude an authorized utility from 

entering his property for survey purposes.”40 

Specifically in Iowa, access to property to conduct pre-condemnation surveying, 

even when conducted by an entity for “private profit,” is a property restriction that has 

                                                           
37 Cedar Point, 141 S.Ct. at 2079. 
38 State v. Crouch, 621 S.W.2d 47 (Mo. 1981). 
39 State by Waste Mgmt. Bd. v. Bruesehoff, 343 N.W.2d 292, 296 Minn. Ct. App. 984). 
40 Klemic v. Dominion Transmission, Inc., 138 F.Supp 3d 676 (W.D. Va. 2015). 
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been recognized by the Iowa Legislature since 1851.41  Iowa has also granted statutory 

survey access specifically to private pipeline companies for decades.42 

The Hulses argue that none of the precedent cited above is apposite here because 

it all predates the ruling in Cedar Point and therefore does not take into consideration the 

holding of Cedar Point.  The Court finds this argument to be wrongly directed.  It is 

axiomatic that any authority established prior to the ruling in Cedar Point did not take into 

consideration such ruling.  But this court’s finding herein is that the plain language of the 

Cedar Point ruling makes it clear that that court took into account the previous authorities 

at the time of its ruling and, in fact, expressly determined that they should be excepted 

from it with regard to longstanding background restrictions, including the right of entry for 

pre-condemnation surveys by an entity that may exercise eminent domain over the 

property. 

Therefore, the Court finds that Iowa Code §479B.15 falls squarely within Cedar 

Point’s exception for “longstanding background restrictions on property rights” and that it 

merely asserts a “pre-existing limitation upon the land owner’s title.”  Therefore, the Court 

finds that the Hulses’ contention that §479B.15 constitutes a per se taking, under the 

holding in Cedar Point, must fail.  

Nor does the Court find §479B.15 to be an unconstitutional regulatory taking under 

the analytical framework of Penn Central (or under the Iowa version of that framework as 

set forth in Harms v. City of Sibley).  Although §479B.15 does authorize a physical 

intrusion, such intrusion is neither substantial nor ongoing, and the economic impact of 

                                                           
41 See Iowa Code §§759, 778 (1851). 
42 See Iowa Code §479.30(1981); Iowa Code §479A.15 (1989); Iowa Code §479B.15 (1997). 
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the regulation on the claimant, particularly considering any interference with distinct 

investment-backed expectations, is de minimus.   

The Court finds that the Hulses have not met their heavy burden of rebutting, 

beyond a reasonable doubt, the presumption of constitutionality vested in Iowa Code 

§479B.15.  

NAVIGATOR’S PETITION FOR INJUNCTIVE RELIEF 

 Navigator seeks an injunction, as authorized by Iowa Code §479B.15, granting 

them authority to enter upon the Hulses’ property in order to perform a land survey. 

 Before addressing and applying the legal principles that govern injunctive relief, 

the Court must address two preliminary matters:  (1) Whether David Groepper, the 

leasehold tenant of the property at issue, must be a party to this action in order for such 

an injunction to be issued; and (2) whether Navigator has met its burden of proving that 

it has complied with the statutory prerequisites in order to be eligible for the injunctive 

relief it seeks. 

 First, with regard to tenant Groepper, the Hulses argue that Groepper is a 

“necessary and indispensable party” to this action as defined by the Iowa Supreme Court 

in Tod v. Crisman,43 and therefore Navigator’s Petition should be denied because he has 

not been joined in this action.  “Necessary and indispensable” parties are defined in Tod 

as “those having an interest of such a nature that a final decree cannot be entered without 

either affecting their interests, or leaving the controversy in such a condition that its final 

determination may be wholly inconsistent with equity and good conscience.”44   

                                                           
43 Tod v. Crisman, 123 Iowa 693, 99 N.W. 686 (Iowa 1904). 
44 Id. at 688. 
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Tod was decided in 1904.  Advanced age of a decision does not per se call it into 

question. Indeed, sometimes the opposite is true and in this case, the Court finds no 

reason to question the ruling in Tod as an accurate statement of the law in Iowa.   

However, the Hulses appear to focus on the term “necessary and indispensable” 

itself rather than the ultimate holding in Tod, in which the court stated as follows: 

… in no case does the court’s jurisdiction over the subject-matter and 
the parties properly before it depend upon the absence of other 
parties, however necessary these may be to a complete 
adjudication.  Undoubtedly those who have not been made parties 
may collaterally dispute the decree and deny its validity, and 
probably it should not be regarded as an obstacle to them in 
obtaining any relief to which they may be entitled.  But its efficacy 
between the parties before the court does not depend upon the fact 
that others may or ought to have been made parties.  Their absence 
is not a defect involving the jurisdiction of the court over the parties 
who are present, or over the subject-matter of the suit, in so far as 
those parties are concerned.45 

This principle was reaffirmed a few years later by the Iowa Supreme Court in 

Denmead v. Parker (“The omission of a necessary party is not a jurisdictional defect.”),46 

and again much more recently in an unpublished decision by the Iowa Court of Appeals 

in Countrywide Home Loans v. Time Value Holdings.47 

The ruling of Tod, quoted above, applies to jurisdiction of the court over “the parties 

properly before it.”  If the parties are not properly before the Court, the Tod court opined 

that “there are sufficient real controversies in interest in all countries between real parties 

in interest to be litigated in the courts of justice, without resorting to fictitious controversies 

                                                           
45 Tod v. Crisman, 99 N.W. at 689. 
46 Denmead v. Parker, 145 Iowa 581, 124 N.W.780, 783, (Iowa 1910) (citing Tod v. Crisman). 
47 Countrywide Home Loans, Inc. v. Time Value Holdings, L.L.C., 764 N.W.2d 783 (Table at *1), *3 (Iowa Ct. App. 

2009) (quoting Tod v. Crisman). 
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between nominal parties, or parties whose interests may all be on the same side.”48  

Such is not the case here.  In this case, the Court finds that Navigator and the 

Hulses are real parties in interest, properly before the Court, presenting a justiciable 

controversy.  Therefore, even if the tenant, Mr. Groepper, is a “necessary and 

indispensable party” to this action, the Court finds that even under the authority advanced 

by the Hulses, the Court has jurisdiction over both the subject matter and the parties 

herein and is not prevented from entering a ruling and order, including a decree for 

injunctive relief if appropriate, as was the case in Denmead. 

Next, the Court must consider whether Navigator has complied with all statutory 

prerequisites to support its right to enter upon the Hulse’s property and to obtain the 

injunction which it now seeks to aid such entry.   

First, Navigator must prove that it is a “pipeline company” as defined in §479B.2(4) 

in order for Chapter 479B to be appliable at all.  This issue is not disputed by the parties 

and the Court finds that Navigator has met its burden of proving that it is a “pipeline 

company” as defined in Chapter 479B. 

Next, Navigator must prove that it gave notice of an informational meeting in the 

county at issue (in this case, Woodbury County), and that the notice given meets with the 

requirements of §479B.5.  Navigator presents competent evidence of such notice having 

been provided, both in the form of mailings and through publication in a newspaper of 

general circulation in the county.  The Hulses protest that their tenant, David Groepper, 

was never provided with notice of the informational meeting and could not have been, 

                                                           
48 Tod v. Crisman, 99 N.W. at 688. 
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having only been sent the subsequent 10-day notice, under §479B.15, long after this 

action was commenced.  However, §479B.4(5)(b), which governs service of the notice 

regarding the informational meeting, also provides that “[t]he publication shall be 

considered notice to landowners whose residence is not known and to each person in 

possession of or residing on the property provided a good faith effort to notify can be 

demonstrated by the pipeline company.”49  Navigator submits convincing evidence that 

at the time of publication, it had no knowledge as to the existence of any person “in 

possession of or residing on the property,” including Mr. Groepper, and also that it made 

a good faith effort to notify the necessary parties as prescribed by the statute.  The Court 

finds that Navigator has met its burden of proving that it complied with the statutory 

requirements for giving notice of the informational meeting. 

Next, Navigator must prove that it actually conducted such an informational 

meeting in Woodbury County and that the meeting complied with the requirements of 

§479B.4(3).  This point is not in any substantial dispute and the Court finds that the 

evidence in the record meets Navigator’s burden of proving that it held an informational 

meeting in compliance with the statute. 

Next, Navigator must prove that its desired entry onto the Hulses’ land is “for the 

purpose of surveying and examining the land to determine direction or depth of 

pipelines.”50  Again, there is no substantial dispute on this issue and the Court finds that 

Navigator has met its burden of proof that the purpose of its proposed survey satisfies 

statutory criteria. 

                                                           
49 Iowa Code §479B.4(5)(b). 
50 Iowa Code §479B.15. 
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Finally, and most significantly for purposes of this action, Navigator must prove 

that it gave “ten days’ written notice by restricted certified mail to the landowner as defined 

in section 479B.4 and to any person residing on or in possession of the land.”51   

On this point, the Hulses charge hard in their attempt to demonstrate that Navigator 

has not complied with the statute or, at least, has failed to sufficiently prove such 

compliance.  The Hulses charge so hard to this end, in fact, that may of their arguments 

tend to lapse into the realm of the hyper-technical and the trivial.  For example, the Hulses 

lodge foundational and hearsay objections to return mail receipts that were downloaded 

by Navigator from the U.S. Postal Service bearing the signatures of Vicki Hulse and David 

Groepper.   

The Hulses also go to great lengths to argue that Navigator has failed to meet the 

requirement of “restricted certified mail” as that term is defined in Iowa Code §618.15.  

Iowa Code §618.15 states as follows, in its entirety: 

1. The words, “certified mail,” mean any form of mail service, by 
whatever name, provided by the United States post office where the 
post office provides the mailer with a receipt to prove mailing. 
 

2. The words, “restricted certified mail” mean any form of certified mail 
as defined in subsection 1 which carries on the face thereof, in a 
conspicuous place where it will not be obliterated, the endorsement, 
“Deliver to addressee only,” and for which the post office provides 
the mailer with a return receipt showing the date of delivery, the place 
of delivery, and person to whom delivered.52     

With regard to this issue, the Hulses first contend that because the notices sent by 

Navigator did not bear the endorsement, “Deliver to addressee only,” but rather bore the 

                                                           
51 Id. 
52 Iowa Code §618.15. 
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endorsement, “Restricted delivery requested,” their mailing does not constitute valid 

service by restricted certified mail.  However, the Court finds it patently obvious from the 

evidence that Navigator gave these notices to the postal service, requested that they be 

sent by “restricted certified mail,” and that the endorsement they bore (“Restricted delivery 

requested”) is merely the endorsement currently in use by the United States Postal 

Service for restricted certified mail and which likewise requires delivery to the addressee 

only.  The Court finds that the endorsement demonstrates substantial compliance with 

the statute, such being “compliance in respect to essential matters necessary to assure 

the reasonable objectives of the statute.”53   

Likewise, the Hulses contend that under §618.15(2), “restricted certified mail is 

effectuated if – and only if – the sender provides proof of delivery through a return slip,” 

and that if such return slip is not “fully executed” to contain “the date of delivery, the place 

of delivery, and the person to whom delivered,” such a failure is “a separate and 

independent basis for invalidating notice via restricted certified mail.”54  The Court 

disagrees with the Hulses’ reading of the statute.  In applicable part, §618.15 defines 

“certified mail” as “any form of mail service… where the post office provides the mailer 

with a receipt to prove mailing,”55 and further distinguishes “restricted certified mail” as 

“any form of certified mail… for which the post office provides the mailer with a return 

receipt showing the date of delivery, the place of delivery, and person to whom 

delivered.”56  The plain and unambiguous language used by the legislature merely 

                                                           
53 See, e.g., Hantsbarger v. Coffin, 501 N.W.2d 501, 504 (Iowa 1993), citing Superior/Ideal, Inc. v. Board of Review 

of the City of Oskaloosa, 419 N.W.2d 405, 406 (Iowa 1988). 
54 “Landowner’s Post-Trial Brief,” filed March 15, 2023, p. 2 (quoting §618.15). 
55 Iowa Code §618.15(1). 
56 Iowa Code §618.15(2). 
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differentiates the type of mailing based upon the type of service provided by the post 

office for that sort of mailing.  The Court finds no rational basis to believe, as the Hulses 

suggest, that this language may be read to mean that if a letter were mailed with the 

postal service; and the sender paid for the type of service wherein he or she could obtain 

a return receipt showing the date, place, and subject of the delivery; and no such receipt 

was actually provided to the sender; that therefore the letter was not sent by restricted 

certified mail.  This is especially true under the evidence in this case, which clearly shows 

that such return receipts are now downloaded by the sender in electronic form from the 

internet rather than being physically provided by the post office. 

For their arguments regarding restricted certified mail, the Hulses rely heavily on 

the cases of Buss v. Gruis57 and Esterdahl v. Wilson,58 wherein the Iowa Supreme Court 

held that statutory provisions of service are mandatory and that “to hold otherwise would 

undo the effort of the General Assembly to make these notices definite and certain.”59  

However, the Court finds the Hulses’ reliance on these cases to be misplaced.  In 

Esterdahl, a notice was sent to an out-of-state party by “certified mail” rather than 

“restricted certified mail,” as was required, and it was delivered to the party’s wife rather 

than to him personally, although the wife thereafter gave it to him.  The court in that case 

found that the deficiency in service deprived it of jurisdiction over the out-of-state party, 

stating: 

“[i]t will not do to say it is sufficient if it appears he did in fact acquire 
notice of the action, although by some other method.  This argument 
would support a notice by ordinary mail, or by telegram, or word of 

                                                           
57 Buss v. Gruis, 320 N.W.2d 549 (Iowa 1982). 
58 Esterdahl v. Wilson, 110 N.W.2d 241 (Iowa 1961). 
59 Buss, 320 N.W.2d at 552. 
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mouth, or by reading of the suit in a newspaper.”60   

The case of Buss v. Gruis presented a similar set of facts, wherein a notice of 

termination for a farm lease was sent by “certified mail” rather than “restricted certified 

mail,” as  was required, and it was delivered to the adult son of the intended recipient, 

who signed for the envelope and then provided it to his father.  The court in that case 

echoed its findings in Esterdahl and found that the statutorily prescribed method of service 

was mandatory, even though the intended recipient received actual notice.61 

The Court finds the Hulses’ reliance on these cases to be misplaced because the 

case at bar is not one in which a statute prescribes one method of mailing, but a notice 

was sent by an entirely different method of mailing, and as a result, the notice was 

delivered to someone other than the addressee, thus raising the question of whether the 

service was valid even though the addressee eventually received the notice.  Rather, in 

this case, the Hulses argue that the mailing did not bear the properly-worded 

endorsement and that in certain instances a “fully executed” return slip was not provided 

to the sender, and therefore, the Hulses contend, Navigator did not technically comply 

with the requirements of “restricted certified mail” in order to comply with the statutory 

requirements for service.  The Court finds no authority in Esterdahl or Buss for the Hulses’ 

contention that the holdings in those cases mandate strict technical compliance with every 

minute detail of the mailing process in order to effectuate valid service.  What the holdings 

in those cases make clear is that a party cannot send notice by some method other than 

the method statutorily prescribed, even if the notice does eventually reach its intended 

                                                           
60 Esterdahl, 110 N.W.2d at 244.  
61 Buss, 320 N.W.2d 549 at 552. 
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recipient.  In this case, the evidence shows restricted certified mail was used, not some 

other method. 

The Hulses also claim that service of the 10-day notices under §479B.15 was 

never perfected upon the Hulses themselves because the notices were never actually 

delivered.  The Court finds this issue to be more substantive than the arguments 

previously addressed, as it goes directly to the very purpose of the statutory notice 

requirement, which is to ensure that a landowner or party in possession is afforded legally 

sufficient notice of the pipeline company’s intent to enter upon the land.   

With regard to Vicki Hulse, the Court finds no merit in the argument that notice was 

never delivered to her because the evidence clearly shows that Navigator sent it to her 

and that she purposefully refused to accept it.  Although the Hulses attempt to deny this 

fact, or at least try to demonstrate that Navigator has not proven it, the Court finds the 

testimony of Daniel Rogers on the issue to be highly credible, that when he informed Mrs. 

Hulse that he had “right of way” to enter her property, she responded, “no you don’t, I’ve 

rejected all those letters.”  And not only is the testimony of Mr. Rogers credible in the 

Court’s view, it is buttressed by the fact that Mrs. Hulse’s testimony suffers markedly on 

the same issue.  The Court does not impugn the general honesty of Mrs. Hulse.  She 

testified in a forthright manner and appeared to make a genuine effort to be truthful before 

the Court.  However, her credibility suffered in general due to her evident difficulty with 

memory and her poor grasp of the facts, and it suffered most of all on this particular issue.  

When asked if she received notice of the second certified letter (the 10-day notice at 

issue), Mrs. Hulse stated, “I may have, I don’t remember.”  Faced with this lapse of 

memory, Mrs. Hulse was pressed as to whether she has ever refused service of a certified 
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letter.  She denied doing so, but also stated that if she were sent one tomorrow she did 

not know if she would accept it or reject it.  The Court’s observations of Mrs. Hulse during 

this portion of her testimony revealed a substantial change in her demeanor, tone of voice, 

and speech, including long pauses, halting speech, and a questioning tone rather than a 

declaratory tone to her answers, and all of these traits became suddenly much more 

pronounced than at any other point during her testimony.  Again, the court does not 

suggest that Mrs. Hulse was attempting to purposefully deceive the Court, but rather finds 

that during her testimony on this point she displayed a heightened state of confusion, 

uncertainty, and lack of knowledge of the facts, all of which greatly undermine her 

credibility, especially when compared to the direct, unaffected, and wholly convincing 

testimony by Mr. Rogers that she told him she refused delivery of the mailings.   

The Iowa Supreme Court, in L.F. Noll v. Eviglo, held “that actual receipt is not 

required and that refusal to accept or to claim registered or certified mail at a valid address 

will not defeat service.”62  The Eviglo case involved service of out-of-state residents under 

the “long-arm” statute, and thus not all of the analysis in Eviglo is applicable to this case.  

However, under the facts here, where Mrs. Hulse refused to accept Navigator’s certified 

mailing of the notice, and where the notice was mailed to an address that is undisputedly 

Mrs. Hulse’s valid address, the Court finds that the reasoning in Eviglo (and the underlying 

case of Barrett, as cited by the Eviglo Court) is entirely applicable and that Mrs. Hulse, by 

her refusal to accept the notice, is now foreclosed from arguing that it was not delivered 

to her. 

                                                           
62 L.F. Noll, Inc., v. Eviglo, 816 N.W.2d 391, 37 (Iowa 2012), citing Barrett v. Bryant, 290 N.W.2d 917, 922 (Iowa 

1980). 
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The question of whether sufficient notice was given to Mr. Hulse, however, 

presents a much more challenging problem.  The evidence shows clearly that Navigator 

sent a single notice to Mr. and Mrs. Hulse together, addressed to “P.O. Box 66, Moville 

IA.”  As mentioned, it is undisputed that this is Mrs. Hulse’s valid mailing address.   

However, the evidence also shows clearly that Mr. Hulse currently resides at the 

Iowa Veteran’s Home in Marshalltown, where he suffers from Alzheimer’s Disease and 

dementia.  It is undisputed that no notice was sent to him there.   

Navigator argues that the address to which the mailing was sent is Mr. Hulse’s 

address as listed on the tax assessment rolls and that §§479B.15 and 479B.4(4), when 

read together, provide that the notice must be sent to that address, and therefore 

Navigator complied with the statute, even going so far as to argue that if the notice had 

not been sent to the address listed on the tax rolls, such would amount to noncompliance.  

The Court is unconvinced.  The language of §479B.15 requires that notice be sent to “the 

landowner as defined in section 479B.4.”  That section, in turn, states that “’landowner’ 

means a person listed on the tax assessment rolls as responsible for the payment of real 

estate taxes on the property.”  Nowhere in Chapter 479B does the Court find any 

requirement that notice be sent to the address listed on the tax assessment rolls.  The 

statutes, read together, simply require the sending of ten days’ written notice by restricted 

certified mail to the “landowner,” who is defined as a person listed on the tax rolls.   

Navigator further argues that the Hulses rejected the certified mailing.  The Court 

has found, above, that this assertion is true with regard to Mrs. Hulse.  But there is no 

evidence that Mr. Hulse rejected or refused to claim the mailing or that he was even made 

aware of its existence.   
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Navigator further points to Mrs. Hulse’s testimony that Mr. Hulse’s state of 

dementia is such that he would not be able to sustain a conversation regarding a pipeline 

on the property and would not be capable of understanding the notice if it were sent to 

him.  The statute requires notice to the landowner, not notice to a landowner only in the 

event he has been shown capable of understanding it, and the Court finds no indication 

that the legislature intended landowners to undergo cognitive evaluations to determine 

whether service upon them is required.   

Navigator further points out that Mrs. Hulse was Mr. Hulse’s attorney-in-fact under 

a general power of attorney that was executed in 2007, and argues that therefore, service 

upon her is proper service upon him and her refusal of the mailing is his refusal of the 

mailing.  On this point, the Court sides with the Hulses’ counter-argument.  A general 

power of attorney confers to an attorney-in-fact the right to take certain actions on behalf 

of the grantor, if the attorney-in-fact should choose to do so, but it does not render the 

attorney-in-fact a legal stand-in for the grantor in all respects nor does it render the 

attorney-in-fact the grantor’s legal agent for purposes of service of notice.  The language 

of the power of attorney document in evidence supports this conclusion. 

The Court admits that it has wrestled somewhat with this issue of service upon Mr. 

Hulse, as it seems on its face that Navigator made a good faith effort to comply with the 

statute and it is difficult to fathom any extent to which, under the circumstances, providing 

notice directly to Mr. Hulse would serve any purpose under the statute that is not achieved 

through service of Mrs. Hulse.  However, the Court is ultimately persuaded by examining 

and considering the language of the statute itself.  There are two separate notice 

provisions under Chapter 479B that are at issue in this case:  the requirement for 30-day 
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notice of the informational meeting, as set forth in §479B.4(5)(b), and the requirement for 

10-day notice of intent to enter upon the property, as set forth in §479B.15.  Both 

provisions require notice to each landowner and to each person in possession of or 

residing on the property.  However, the provision for 30-day notice, under §479B.4, also 

contemplates that there may be landowners “whose residence is not known,” and/or 

persons in possession of or residing on the property whose existence is unknown.  That 

section provides for the additional step of publishing notice in a newspaper of general 

circulation and allows that such published notice “shall be considered” notice to 

landowners with unknown addresses and to persons in possession of or residing on the 

property, “provided a good faith effort to notify can be demonstrated by the pipeline 

company.”   

This is the main thrust of Navigator’s argument with regard to the 10-day notice 

under §479B.15, that it has made a good faith effort to notify the required parties.  

However, §479B.15 provides no provision whatsoever for publication or for any 

consideration of “good faith effort.”  The language of §479B.15 simply demands that 

notice be given to the landowner and to any person residing on or in possession of the 

land – full stop.   

The Court is wary of splitting legal hairs, particularly in an arena where substantial 

compliance with the statute may suffice.  However, it is clear that the legislature 

differentiated between the requirements for the notice under §479B.4 versus the 

requirements for the notice under §479B.15, and it is equally clear that the requirements 

under §479B.15 are more stringent and do not allow for “good faith efforts,” as does the 

language of §479B.4.  This makes perfect sense to the Court, as §479B.4 governs notice 
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of a preliminary informational meeting, whereas §479B.15 governs notice that directly 

confers upon the sender the right to enter upon private property.   

Under the facts of this case, it is undisputed that no notice whatsoever was 

provided to Mr. Hulse at any time, nor was there any possibility of Mrs. Hulse delivering 

the notice to him or relating to him its contents, as she refused acceptance of the mailing 

and therefore was not in possession of the notice nor had she ever read it herself.  Under 

such facts, and given the Court’s reading of the statute, the Court simply cannot find even 

substantial compliance with the notice requirement of §479B.15 with regard to Mr. Hulse 

as a landowner and therefore must find that Navigator has not presently met the statutory 

requirements for entry onto the Hulses’ property, whether aided by injunction or not.                      

HULSES’ COUNTERCLAIM FOR INJUNCTIVE RELIEF 

 In light of the findings above, the Court finds that Count II of the Hulses’ 

counterclaim, seeking injunctive relief to prevent Navigator from entering their property, 

should be denied.  The Court has found the statute granting entry to be constitutional and 

although the Court has found that Navigator has not sufficiently complied with the statute 

at present to obtain the injunction it seeks, there is no present invasion of right or 

threatened invasion of right absent a trespass, for which adequate remedy exists at law. 

ORDER 

WHEREFORE IT IS ORDERED as follows: 

1. For the reasons set forth herein, Plaintiff’s Petition for Injunctive Relief is hereby 

DENIED and, accordingly, is hereby DISMISSED. 

2. For the reasons set forth herein, Defendants’ Counterclaim in Count I, seeking 

Declaratory Judgment that Iowa Code §479B.15 is unconstitutional, is hereby 
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DENIED and, accordingly, is hereby DISMISSED. 

3. For the reasons set forth herein, Defendant’s Counterclaim in Count II, seeking 

Injunctive Relief, is hereby DENIED and, accordingly, is hereby DISMISSED.   

4. Court costs are assessed one-half to each party. 

SO ORDERED. 
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