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Overview

Farmers have long used the wind. Beginning in
the 1800’s, farmers in the United States installed
several million windmills across the Midwest
and Plains to pump water and (later) generate
power for lights and radios. Those windmills fit
nicely into the existing landscape and generally
did not create problems for others. Today,
however, the wind energy industry is using the
wind in a different manner by virtue of large-
scale aerogenerators’ that have a tremendous
impact on the visual landscape and the rural
culture.? In some communities, wind energy
development has raised issues between
neighbors, between private landowners and wind
energy development companies, and between
local officials and development companies.®

Some farmers and other rural landowners have
entered into long-term agreements with wind
energy companies for the placement and
operations of aerogenerators on their property.
Generally, those agreements are drafted in favor
of the wind energy company and require
negotiation and modification of numerous
provisions to make them fair from the
landowner’s perspective.

In this article we provide an historical
background behind the current emphasis on
wind-generated electricity, address taxpayer
subsidies that support the wind energy industry
and detail the legal issues surrounding wind
energy production and landowner agreements.

Current Emphasis On Wind-Generated
Electricity

In large part, the current push for wind-
generated electricity (and other forms of
“renewable” energy) is based in
environmentalism.* Concerns over the
environment began to be raised in the U.S.
during the 1960s and the 1970s. These concerns
have had a profound impact on the political
debate surrounding the belief by some in “global
climate change.” Proponents of wind energy
claim that wind generated electricity reduces
emissions of carbon dioxide, which they claim
(contrary to a scientific study by the U.S.
National Academy of Sciences) is a significant
contributor to “global warming.”

Note: The National Research Council of
the National Academies concluded in a 2007
study that even under the most optimistic
conditions, the U.S. carbon dioxide savings
by 2020 will be approximately 1.755 percent
—atrivial amount. Specifically, the authors
of the report estimated that by 2020, wind
energy will offset approximately 4.5 percent
of the carbon dioxide that would otherwise be
emitted by other electricity sources. In
2005, electricity generation accounted for

39 percent of the nation’s total CO2
emissions. Thus, 4.5 percent of 39 percent
is 1.755 percent.’

Coupled with (and substantially aided by) the
politics of “renewable energy” was a wind
industry push for the utilization of wind energy



for various reasons. The emphasis focused on
wind generated electricity as not generating
pollution or radioactive waste, having a smaller
environmental impact upon installation and not
consuming non-renewable resources. While
those points are true, the financial opportunities
for wind energy companies and related investors
(both private and public) may have been (and
may still be) the driving force behind the push
for wind energy. In the 1990s, Enron (an energy
company based in Houston, TX) lobbied the
Congress with a friendly “renewable energy”
project, and packaged it with their “electricity
deregulation” lobbying and political efforts.
Their efforts were successful in getting laws
passed at both the federal and state levels that
would permit them to tie into the grid, require
utilities to buy unreliable and unpredictable
electricity (i.e., electricity generated by wind)
under Renewable Portfolio Standards (RPS),
allow them to sell “renewable energy
certificates” separate and apart from the
electricity, and utilize a newly created
production tax credit and take advantage of a
special accelerated depreciation rule. Without
those favorable laws, the wind energy industry
would likely not exist.

Note: An RPS is a mandate that requires
a certain amount a state's energy needs to
be met by "renewable" technologies
regardless of the cost of producing such
energy. The RPS is very profitable for
energy companies. Indeed, British
Petroleum and Shell are substantial
investors in U.S. wind energy projects.
Such investment provides these
companies excellent public relations and
lightens their tax burden on oil profits.

In recent years, the Congress has continued to
reward the wind energy industry with favorable
tax breaks even though such tax breaks have
been categorized as a waste of taxpayer dollars.?
Examples include the production tax credit for
renewable energy (which includes wind).? This
credit has been renewed several times. Also,
five-year depreciation for aerogenerators is
available.® In addition, many states have joined
in with tax exemptions, credits and other
subsidies of their own."*

Note: Without the forced purchase of
“renewable energy” (such as via an
RPS — which 29 states have adopted as
of October 2010) that government
imposes on electrical distribution
networks, and federal and state
subsidies, the wind energy industry
would not exist. Wind energy is very
ineffective when compared to fossil-
based energy production, with the cost
of producing wind energy exceeding
that of fossil-fuel based energy
production.

The Potential for Wind Energy Development
Nationally

Wind power stations are clusters of
aerogenerators designed for the production of
electricity generation. They tend to be located in
areas with reliable and favorable wind speeds
that are near electric power transmission lines
and, in some instances, large cities.*? Private
companies are developing most of the wind
power stations in the U.S., typically by obtaining
easements or leases from private landowners and
assigning the rights obtained to power
marketers, electric utilities, and, in some
instances, directly to specific companies or
government agencies. Presently, wind generates
less than two percent (1.3 percent as of 2008) of
total electricity generation in the U.S., but the
wind industry claims that by 2020, six percent of
the nation’s power will be generated by wind.*®
That claim seems highly suspect. For instance,
after 30 years of development, wind produces
only 2.3 percent of electricity generation in
California. In addition, even if the 6 percent is
achieved, due to the intermittency of wind-
generated electricity, the amount of annual
electricity consumption generated by wind will
likely be far less. For instance, while Denmark
derives about 20 percent of its electricity from
wind, Denmark’s annual electricity consumption
satisfied by wind averaged only 9.7 percent from
2004-2009.

Note: As of March 2011, biomass,
geothermal, solar, wind and other
miscellaneous energy sources generated



only 5.2 percent of U.S. electric power.
Petroleum energy sources generate only 0.8
percent of U.S. electric power.** Indeed, the
U.S. exports more oil than is used to
generate electricity. Thus, claims that wind
energy will help reduce dependence on
foreign oil are completely bogus.

That prediction, however is in sharp contrast to
the forecast of the U.S. Energy Information
Administration’s Annual Energy outlook for
2006 which concluded that wind power supplied
only 0.4 percent of U.S. energy requirements in
2006, and that by 2030 wind power will supply
no more than 1.2 percent of U.S. energy needs
and that percentage will only be achieved if the
“current incentives and subsidies remain in
place.”™

Because aerogenerators require large areas of
land™® with strong, steady winds, certain parts of
the country have the potential to draw significant
interest from developers seeking the tax benefits
associated with wind farming."’

Wind Energy Development In lowa

Currently, lowa is the second largest producer of
wind energy in the United States, ranking behind
only Texas,'® and is seventh among the states in
wind energy potential'® with most of that
potential in the northwest and north central part
of the state. In 1996, the lowa legislature
approved the creation of the Alternative Energy
Revolving Loan Program (AERLP), a program
designed to promote the development of wind
energy production across the state.”® Since its
creation, the AERLP has provided nearly $10.5
million of financing for renewable energy
production, including financing of ten
independent owners of wind turbines across
lowa.

Many state-wide producer-supported
organizations, such as the lowa Farm Bureau
Federation (IFBF) support wind farming in
lowa. The IFBF estimates that lowa alone has
the potential to produce up to 4.8 times its own
annual electrical consumption through wind
power.?

Wind blade construction facilities have been
established in Newton and Fort Madison, lowa.?
These businesses are subsidized by the lowa
Economic Development Board via incentives
including forgivable loans, state tax credits and
sales tax refunds provided to those companies
seeking to invest in wind energy production in
lowa.”

Taxpayer Subsidies for Wind Energy
Production

Federal. Both the federal government and
numerous states have provided taxpayer
subsidies to encourage wind energy
development.”* The federal Renewable Energy
Production Tax Credit provides an income tax
credit per kilowatt-hour for the production of
electricity from a qualified wind energy facility
placed in service after December 31, 1993, and
before January 1, 2012.? Beginning in 2011,
the credit is 2.20 cents per kilowatt-hour.® The
credit applies to each kilowatt-hour of electricity
produced from wind that is sold to unrelated
parties during the first 10 years after a wind
energy facility is placed in service.?” Likewise,
the Renewable Energy Production Incentive
Program provides financial incentive payments
for electricity produced and sold by new
qualifying renewable energy generation
facilities. For depreciation purposes, renewable
energy systems placed in service after 1986 are
classified as 5-year property utilizing the
double-declining balance method.?

In lieu of claiming the renewable production tax
credit, owners of wind energy facilities can
claim a 30 percent investment tax credit for
property placed in service in 2009-2012.%

Note: Frank Hoffman, an Indianapolis,
IN, lawyer has been involved in
securing financing for wind turbine
component manufacturers, has pointed
out that the wind industry in Indiana is
growing because of federal subsidies.
Hoffman stated in 2010 that, “If you
don’t get the 30 percent subsidy, it’s not
viable because coal and natural gas are
cheaper.”®®



Companies that own wind power stations must
have substantial taxable income from other
sources to take advantage of these two tax
provisions.®

A 2008 report by the U.S. Energy Information
Administration pegged the total taxpayer bill at
$16.6 billion in direct subsidies, tax breaks, loan
guarantees and similar subsidies in 2007.% That
was double (in real dollars) from the amount of
subsidization in 1999. According to the report,
taxpayer subsidization of the wind industry on a
per unit of energy basis in 2007 was
$23.37/megawatt hour. That compares to
$24.34 for solar, $29.81 for clean coal, $.44 for
coal and $1.59 for nuclear. Thus, solar and wind
are heavily subsidized, but they provide only
slightly only about 0.6 percent of total U.S.
energy and 1.9 percent of U.S. electricity
generation.*® Conversely, nuclear power
provides approximately 20 percent of U.S.
electricity production, but is subsidized at 1/15
of the rate at which wind energy is subsidized.**

Note: A subsidy is a cash payment
from government (that is to say the,
according to the 2011 IRS Statistics
of Income,51 percent of the public
that pay income taxes) to the private
sector. Contrary to claims frequently
made by wind energy companies and
industry supporters, the petroleum
industry does not receive subsidies to
produce oil and gas.*

State. At the state level, taxpayer-funded
subsidies are usually in the form of reductions of
or exemptions from state or local property, sales
or other taxes applicable to “renewable energy
property.”® In addition, companies developing
large-scale wind power stations are typically
given state income tax breaks.®” In some
instances wind power station developers, in an
attempt to curry favor with state and local
officials and obtain positive public relations,
make voluntary payments in lieu of taxes to
offset part of the revenue lost by state and local
governments as a result of the exemptions.®
However, the payments are not likely, in most
instances, to adequately cover the full social cost
associated with the development of a wind

power station — such as for road construction
and repair, as well as police and fire protection.*

lowa subsidies. Wind energy, including
electricity generated by wind turbines, qualifies
as an alternative and renewable energy source in
the state of lowa for purposes of the lowa
Renewable Energy Tax Credit.”’ To qualify as
an eligible wind energy conversion facility for
the purpose of taking advantage of the credit, the
facility must be located in lowa, with at least
51% owned by an lowa resident or authorized
farming corporation, limited liability
corporation, trust, family farm corporation,
family trust, an electric cooperative association,
or school district.* The credit is 1.5 cents per
kilowatt hour for energy sold by eligible wind
energy producing facilities (and other renewable
energy facilities of above 750 Kw).* The credit
may be applied toward lowa income tax,
business tax or sales and use tax. The facility
must be placed in service on or after July 1,
2005 and before January 1, 2012.* The facility
cannot exceed 2.5 MW per qualifying owner,
and facility owners may not have an ownership
interest in more than two eligible facilities.**
Excess credits can be carried forward for up to
seven years.* To qualify for the credit, the
wind-generating facility must be approved by
the lowa Utilities Board.*®

A similar provision provides a production tax
credit of 1 cent per KwH for electricity by
eligible wind energy facilities, including
electricity used for on-site consumption. The
credit can be applied against lowa income tax
(personal or corporate), business income tax,
sales and use tax or energy replacement
generation tax.*’

lowa also subsidizes wind energy development,
via a special property tax valuation for “wind
energy conversion property”- defined as the
property with windmills, wind turbines, towers
and electrical equipment and substations.”® To
qualify for this special valuation, a city council
or county board of supervisors must approve the
application by ordinance, to be enacted, not less
than 30 days after a public hearing is held.*
Qualifying wind energy conversion property,
first assessed on or after January 1, 1994, shall



be valued for property taxes for the first year at
zero percent of the net acquisition cost.”® For
subsequent years, the rate increases by five
percentage points each year of the net
acquisition costs.

lowa also provides an exemption from sales and
use tax for the cost of wind energy equipment
and all materials used in the manufacturing,
installation or construction of “wind energy
systems.”*

The lowa Department of Revenue has issued a
policy letter to explain that the sales price of a
crane that is purchased for use in installing wind
energy conversion property is exempt from sales
and use tax.>> However, the purchase of
equipment used to construct roads for use in the
construction of wind energy conversion property
is not exempt.>® The sales price from the sale of
wind energy conversion property along with the
sale of materials used to manufacture, install or
construct wind energy conversion property is
exempt from sales and use tax.>* “Wind energy
conversion property” means any device,
including, but not limited to, a wind charger,
windmill, wind turbine, tower and electrical
equipment, pad mount transformers, power
lines, and substation, which converts wind
energy to a form of usable energy. So, IDOR has
taken the position that a crane used to erect
towers and raise nacelles and their contents and
rotor blades to a proper height qualifies as
“materials” used to install wind energy
conversion property. IDOR specifically noted
that “materials” commonly refers to “tools or
apparatus for a particular task.>®” However, a
road used to get the “materials” to the site does
not qualify as “wind energy conversion
property.”®” Thus, the equipment that is
purchased for use in constructing these roads
does not qualify for the tax exemption.®’

lowa does impose a “replacement generation
tax” of $.06 per kilowatt hour of electricity
produced in the state, in place of a property tax
on energy generation facilities.”® However, the
state exempts wind energy facilities and
methane gas conversion facilities from this tax.>®
Further, a city or county in lowa is allowed to
pass an ordinance for wind energy equipment to

be given a special property tax valuation rate,
beginning at zero percent of the net cost of
acquiring the equipment and increasing by 5%
annually (the maximum rate is 30%).%

Additionally, the increase in value to a wind
energy property is exempt from state property
tax for five full assessment years." The
exemption is applicable to systems having as a
primary purpose the storage or provision of
electricity for use at the site where the system is
located or for those systems that periodically
export electricity to the grid (as long as they are
used primarily to serve on-site electricity
demand).

On May 9, 2008, the lowa legislature passed
legislation allowing lowa banks to qualify for
tax credits for investment in wind energy
facilities.®? The bill extends, until 2012, the
deadline for wind energy facilities to start
producing energy to qualify for tax credits.®®
Additionally, the bill allows an unlimited credit
transfer, allowing wind energy tax credits to be
used for sales taxes.**

The Alternate Energy Revolving Loan Program
(AERLP) loans funds to persons and entities
wanting to build renewable production energy
facilities (including wind) in lowa. The AERLP
provides a 0 percent loan for half of the total
loan capped at $1 million for 20 years. A
commercial lender provides the balance of the
loan at a market rate of interest. The AERLP is
administered by the lowa Energy Center.%

Other states. Several states with substantial
wind energy potential are supporting state tax
credits and energy policy designed to incentivize
the development of wind energy facilities and
more efficient energy transmission. On May 6,
2008, the South Dakota legislature passed a bill
providing tax incentives for the construction of
wind energy facilities and energy transmission
equipment with a capacity of less than 5,000
kilowatts of nameplate capacity.®® Earlier in the
year, the South Dakota Governor signed H.B.
1320 into law. The legislation exempts power-
generating wind stations from most state and
local taxes, but subjects them to an alternative
annual tax that is based on the number of



kilowatts a wind power station can produce.
Also, the bill specifies that any company owning
or leasing a wind power station is subject to
retail sales and service taxes. But, wind energy
facilities and energy transmission equipment is
exempt for other state, county, municipal and
district taxes.®’

States are developing wind energy tax policy in
response to efforts on the federal level. As
mentioned above, 1.R.C. 845 allows an income
tax credit for wind energy production for utility-
scale wind turbines at two cents per kilowatt-
hour of produced electricity, causing the cost of
production to fall dramatically.®® The federal tax
credit is vitally important to the growth of the
industry, as lulls in U.S. wind development in
the past ten years correspond with Congress’
failure to renew the tax credit legislation
periodically.® The current credit legislation will
expire at the end of 2012.

Because of the non-permanency of wind energy
tax policy at the federal level, states are beefing
up their wind energy tax incentives to attract
wind developers. Altogether, 34 states have tax
incentives for wind development, including
property tax breaks, sales tax exemption on wind
energy equipment purchases, corporate and
financing incentives.” The state of California
was the first to offer a state investment tax credit
for wind energy development and the legislature
has recently adopted a solar and wind energy
credit, providing personal and corporate income
tax credits for the purchasing and installation of
renewable energy systems.”* Similarly,
Minnesota has set a lofty goal of generating at
least a quarter of its energy needs from
renewable energy, most likely wind energy
production.” In 2002, the state exempted all
wind energy systems from state property tax,
instead taxing the actual wind energy produced
at variable rates, depending on the megawatts
per system.”

Texas, the national leader in wind energy
production, takes a more complicated approach
to wind energy tax policy, largely due to the
deregulation of the Texas electric industry in
1999. Texas allows a deduction from state
franchise tax for renewable energy sources and

several property tax incentives.’ A unique
provision is the allowance of local property tax
abatements for wind projects in the state.”
These abatements exempt all or part of the
increase in real or tangible personal property
from up to ten years.”® Local governments are
the sole grantors of these abatements used to
create local “reinvestment” zones and foster job
creation and economic development.”

Wyoming has taken a new approach. During the
2010 legislative session, the legislature passed
H.B. 101 which imposes an excise tax on wind
power in the amount of $3 per megawatt hour.
The tax proceeds are distributed 40 percent to
counties where the generating facility is located
and 60 percent to the state’s General Fund. The
excise tax applies to electricity produced from
wind resources on or after January 1, 2011, with
payment of the tax due on or before February 1
of the year immediately following the year in
which the electricity is produced. H.B. 101 was
signed into law on March 5, 2010.

During its 2010 session, the South Dakota
legislature passed, and the governor signed into
law, legislation that modifies existing law
regarding property taxes for renewable energy
facilities with less than five megawatts of
nameplate capacity.”® For these facilities, all
real or personal property used or constructed for
the purpose of producing electricity using a
renewable resource as an energy source is
assessed and taxed in the same manner as other
real property. Also, the first $50,000 of assessed
value of renewable energy property or 70
percent of the assessed value (whichever is
greater) is exempt from real property tax.”

The 2010 session of the Ohio General Assembly
passed S.B. 232 which eliminates the existing
tangible personal property tax and real property
tax on new "advanced energy projects” which
includes wind energy. To qualify for the
exemption, a project must be under construction
by January 1, 2012, and be in service by January
1, 2013.

Job Creation?



Wind industry groups and some politicians often
cite job creation as a significant benefit of the
development of large-scale wind generated
electricity power plants. While there is scant
data from the U.S. on this point, a recent
economic study from King Juan Carlos
University in Madrid, Spain, casts serious doubt
on the claim that wind-generated electricity
results in job creation.*® The study, based on
Spain's experience with wind and solar energy
production (in Spain, wind generates 11 percent
of electrical power demand), concluded that for
every new position that depends on energy tax
subsidies, at least 2.2 jobs in other industries are
eliminated. Further, Spain paid $775,000 for
every green job they created through subsidies
since 2000 ($100,000 per year per job).

The researchers concluded that wind energy is
very inefficient when compared to fossil fuels
and that generating energy from wind (and solar)
causes energy prices to rise and industries to
move out. In an economic downturn, high-tech
industries that rely on cheap energy, the report
concluded, have little choice but to move on.
The study noted that Spain's Acerinox SA the
nation's largest stainless-steel producer, blamed
domestic energy costs for deciding to expand its
operations in countries with cheaper energy
costs. The study also noted that Microsoft and
Google moved their servers to the Canadian
border because they benefitted from cheaper
energy at that location.

Furthermore, according to an ABC News report,
approximately $2 billion in 2008 federal
“stimulus” funds were spent (as of February
2010) on wind power. However, approximately
80 percent of that amount has gone to foreign-
owned companies, with most of the associated
“green” jobs being created overseas.®* In
addition, in spite of the massive taxpayer
subsidization of the industry via “stimulus”
funding, the U.S. wind manufacturing sector lost
jobs in 2009, with most of the jobs that were
“created or saved” being temporary construction
jobs or management positions.®

In September of 2009, the Danish Center for
Political Studies released a study of Denmark’s
wind industry concluding that, “creating

additional employment in one sector through
subsidies will detract labor from other sectors,
resulting in no increase in net employment, but
only a shift from the non-subsidized sectors to
the subsidized sector.” The Danish study is
referenced in April 14, 2010, testimony to the
U.S. House Ways and Means Committee by
Karen A. Herbert, President of 21st Century
Energy, and published in Tax Notes Today.*

Note: As further evidence that “renewable
energy” simply shifts (and, or eliminates)
existing jobs rather than results in
permanent job creation, the last large
General Electric plant in the U.S. that
makes incandescent light bulbs closed in
September of 2010. The Congress, with
legislation, passed in 2007, began a phase-
out of such production resulting in
elimination of the incandescent light bulb
by 2014 due to concerns over "global
warming." The replacement bulbs are
made almost entirely overseas,
particularly in China.®*

The created jobs are also largely taxpayer
subsidized jobs. For instance, the Wind Capital
Group, LLC, a Delaware wind energy company
based in St. Louis operated by persons with key
political connections, received $1.07 million of
federal stimulus dollars in recent years for wind
energy projects resulting in 2,500 temporary
jobs. That breaks down to $42,000 of taxpayer
dollars per job to construct wind turbines for a
major project in Missouri.

When the government of Spain reduced
alternative energy subsidies by 30 percent in
2009, thousands of jobs were terminated.

The Mechanics of Wind Aerogenerators

The typical wind aerogenerator sits atop a tower
that ranges anywhere from 200 to 600 feet high.
The rotor diameter generally ranges between 80
and 114 feet with a weight between 8,000 and
10,000 pounds. The cost to install exceeds $1
million per megawatt of installed capacity, with
the typical turbine having an installed maximum
capacity of 2 to 6 megawatts.



Note: A section of land can house
anywhere from six to twelve
aerogenerators, which means that the
size of a typical wind power station may
have a visual impact of between 150 and
250 square miles.

Modern aerogenerators are sophisticated
machines with computerized controls. An
aerogenerator’s output increases as wind speed
increases, with virtually no power generated
until wind speeds exceed approximately 7 mph
and maximum power not achieved until wind
speeds reach 30-35 mph (which rarely occurs).®
The aerogenerators are usually programmed
with cut-out wind speed of between 55 and 65
mph.

Note: An aerogenerator without wind
has zero value to electric customers.

A key term in understanding both the mechanics
and economics of aerogenerators is “capacity
factor.” It is an after-the-fact measure of the
output of an aerogenerator as a percentage of
nameplate capacity. The percentage is
computed by dividing the actual metered output
of an aerogenerator (in KwH or MwH) divided
by nameplate capacity (in KwH or MwH) times
the number of hours in the calculation period.
Aerogenerators have very low capacity factors
due to the variability of wind speeds. As noted
above, electricity production generally begins
when wind speeds are approximately 6-7 mph.
“Rated” capacity (peak performance) generally
occurs at about 31 mph. Thus, the typical
capacity factor of an aerogenerator is in the
range of 15-40 percent.

Note: Because of the low capacity
factor for an aerogenerator, it is
inaccurate to say, for example, that
“a wind power station will be able to
power 50,000 homes.” The accurate
statement would be, with respect to a
wind power station with a 30%
capacity factor, “The wind power
station can provide power for up to
50,000 homes 30 percent of the time
on a random basis.

Recent data on the performance of wind power
stations in the state of New York reveals that all
wind power stations failed to achieve at least a
30 percent capacity factor, with the average less
than 20 percent. The data reviewed did not,
however, consider the hourly and daily
variability of the wind, and whether the wind-
generated electricity helped meet peak demand
needs.

Liability Concerns- When Will Civil
Damages Be Awarded to a Landowner?

By leasing out or granting easements over a
portion of their land to wind energy developers
for the installation of high-tech aerogenerators,
rural landowners hope to diversify overall
income and provide additional stability to the
variability of farm income. However, the
development of wind power stations presents
numerous legal issues that landowners must
carefully consider before entering into an
agreement with a wind development company.

Tort liability. There are several legal liability
issues that may arise from the construction,
maintenance, and energy production from wind
aerogenerators on agricultural land. Tort law
concerns liability for such common law actions
as negligence, nuisance and trespass.

Typically, a landowner is required to enter into
written contractual agreements before a wind
aerogenerator is constructed on the land. Itis
important to keep in mind that tort liability may
be assessed in cases where harm results as a
result of a party’s negligence with respect to the
construction or maintenance of wind
aerogenerators.

Note: To establish a claim for negligence,
the plaintiff must prove by a preponderance
of the evidence that the defendant owed the
plaintiff a duty to act in a certain manner,
that the duty was breached, and that the
breach of the duty caused the plaintiff’s
damages.

A rural landowner must be careful to specify in
any contract that he is not liable for the
negligence of others with respect to wind



turbines. A farmer may further protect himself
from negligence liability by taking reasonable
care in the operation of the wind aerogenerators
and having liability insurance in place to cover
all unexpected claims. Generally, if a farmer is
not in charge of the maintenance or operation of
the wind aerogenerator, a low-level standard of
care will apply. This does not mean, however,
that a farmer or landowner will be immune from
liability in a negligence suit.

The tort concept of nuisance concerns the
unreasonable interference with another person’s
use and enjoyment of their property. Nuisance
is a common law tort that can arise in the
context of wind energy production. To be held
liable for a private nuisance (a nuisance action
between to private parties), the interference must
be substantial and unreasonable. A public
nuisance, on the other hand, is an “unreasonable
interference with a right that is common to the
general public,” meaning that it interferes with
“public health, safety, comfort, or convenience
orisillegal.”

Listed below are some potential tort liability
concerns associated with wind energy
development. Many of these issues can be
couched in the concept of nuisance.

Landowners should give thought to addressing
each of these issues in the body of a wind energy
agreement.

e Damages to adjacent property caused by the
alteration of the flow of surface water due to
the construction of access roads.

e Aesthetic damage (nuisance-related
liability).

o Damages and/or injury caused by ice
throws.

e Stray voltage from the aerogenerators (this
may be a particular concern for nearby dairy
operations).

o Interference with electromagnetic fields.

o Fire caused either by malfunction of an
aerogenerator or as a result of a lightning
strike.

Note: It may be wise to include an
inspection clause in a wind energy
agreement. A good rule of thumb is that
rotor blades and internal components
should be inspected annually, and that
reconditioning of component parts be
required on a periodic basis - perhaps
every five years (at the most).

e Possible interference with television and
radio signals.

o Death of birds and/or bats that are protected
by state and/or federal environmental laws®

e Adverse health impacts on adjacent
landowners.

With respect to the last point referenced above,
in 2009, a report produced by independent
experts acknowledged the existence of negative
physiological and psychological symptoms from
exposure to wind power stations. The report
enumerated physical problems in people related
to aerogenerator noise and its resulting impact
sleep disturbance, annoyance and stress.®
Indeed, the World Health Organization has listed
annoyance and sleep disturbance as adverse
health effects of wind power stations.* Also,
the Environmental Health Division of the
Minnesota Department of Health has published a
report on the public health impacts of wind
turbines.*® The authors of the report concluded
that aerogenerators generate a wide array of low-
intensity noise that are particularly noticeable at
distances farther away from the aerogenerator
(within one-half mile) and that the low
frequency can be a particular problems in nearby
homes at night. The report also concluded that
sleeplessness and headache are the most
common health complaints associated with
aeorogenerators, with the complaints typically
associated with blade noise and shadow flicker.
The report also notes that developers
underestimate the noise impact of any particular
wind power station on adjacent homeowners.



In recent years, there has been an increase in the
filing of nuisance-type cases involving the
construction and placement of wind power
stations. For example, in 2002 an aerogenerator
located in a residential area was held to be a
nuisance because of the noise it created.*

Note: The noise issue is related to blade
design and mechanical noise. As a blade
passes the tower the sound of the blade
passing through the air becomes a
pulsating sound which can be
particularly disturbing to some people.
According to a 2006 report from the
Noise Association, some people residing
within 1.5 miles from an aerogenerator
can be impacted by noise.”

In a 2007 case,” a large-scale wind power
station with 200 turbines was proposed to be
constructed in close proximity to a residential
development. The homeowners sued to
permanently enjoin the construction and
operation of the wind power station, citing
possible noise, aesthetical impact on the
viewshed, flicker and strobe effect of light
reflecting from the turbine blades, potential
danger from broken blades, ice throws and
reduced property values. The court held that the
wind power station could constitute a nuisance
and that the plaintiffs' claims were sufficient to
prospectively enjoin a nuisance. The court also
noted that even though the State Public Service
Commission had approved the facility, such
approval did not abrogate the common law of
nuisance.

In March 2008, a landowner in Missouri sued
the county commission which approved the
construction of a large-scale wind farm adjacent
to his property. The landowner also claimed that
he was physically attacked by a county
commissioner for his public opposition to the
siting of the wind turbines. In addition, the
landowner claimed that the wind turbines were a
nuisance, because his land was completely
surrounded by the turbines, the turbines caused a
“powerful strobe light effect,” were loud and
contributed to the loss of equity and
marketability of his home and the loss of view
and quiet enjoyment of his property. The Federal
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District Court for the Western District of
Missouri dismissed the case, but noted that the
plaintiff could amend his complaint to replace
the county commission with a private party as
the defendant.*

In early 2010, the Wisconsin Public Service
Commission (WSPC) asserted jurisdiction over
a lawsuit filed by landowners against a wind
power station developer in which the
landowners claimed that the wind power station
caused them personal injury and loss in property
value.® The developer is claiming that the
WSPC lacks jurisdiction over the matter.

Poor sound measurement of the noise produced
by a wind power station can result in denial of
the necessary approval by governmental bodies.
In 2008, development of the Den Brook Valley
Wind Farm in Devonshire, England, was denied
due to noise concerns and errors that the
developer made in assessing the project’s noise
impact.®® Relatedly, at least one academic study
has concluded that background noise does not
effectively “mask” the thumping sounds
produced by blades as they pass the towers, and
that such sounds are perceptible only at a
distance from the aerogenerator.”

On April 18, 2008, the Federal Aviation
Administration (FAA) was ordered to reconsider
its decision to allow the construction of a wind
farm near the site of the new Las Vegas
Airport.” The evidence presented indicated that
the turbines would interfere with the airport’s
radar systems. The Federal district court
determined that the FAA’s determination was
arbitrary and capricious.”

In late August 2008, the Texas Court of Appeals
upheld a trial court ruling that dismissed a
nuisance lawsuit filed by property owners that
complained about the "aesthetical impact” of a
large-scale, 421-turbine wind farm.*® The
plaintiffs asserted that the jury was entitled to
consider the farm's "visual impact"” along with
descriptions of the wind turbines blinking lights,
flickering shadows and noise. However, the
court noted that the common-law doctrine of
nuisance in Texas had never recognized a
nuisance claim based on aesthetical impact. The
court, while sympathetic to the plaintiffs' claims,



refused to expand nuisance law to cover actions
for aesthetical impact that causes emotional
injury, determining that such an extension was
beyond the purview of an intermediate appellate
court.*™*

In a significant federal case from Northern
Illinois, the plaintiff brought a federal case
against 42 defendants involved in the
development of a wind power station on land
adjacent to the plaintiff’s land.’®> The case was
based on twelve theories of recovery couched in
state and federal constitutional law and on
common law tort theories. The court upheld the
lower court’s determination that federal court
was not the proper forum to resolve the
plaintiff’s claims. The court also affirmed the
trial court’s denial of the defendant’s motion for
a stay of administrative proceedings, and that the
plaintiff was free to pursue its claims in state
court.

Criminal Liability for Fraudulent Conduct

While most liability disputes relating to wind
energy projects are handled in civil court
according to contract or property law, criminal
violations are possible. This is particularly the
case because of the possibility for various tax
credits tied to wind energy production. For
example, in September 2007, the pioneer of
Minnesota’s wind energy development initiative
was charged with participating in fraudulent
conduct in the Federal District Court in
Minnesota.'®® Allegedly, the wind developer
overstated the amount of power being produced
by wind generators in operation for 2003 and
2004, amounting to nearly $388,000 in
overcharges assessed to the energy purchasing
company.'® The amount of wind energy
produced in the state of Minnesota significantly
increased from 25 megawatts in 1994, to almost
900 megawatts in 2007, making Minnesota the
fourth largest wind energy producer in the
nation.’®® The wind developer, owner of a
family-owned company with hundreds of
community and private investors across
southwestern Minnesota, vehemently denied the
criminal charges, stating that the last thing he
would want to do is defraud his purchasers.'®®
However, a 2005 search warrant uncovered
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evidence of the overstatement in billing. A
contributing factor in the Federal charges was
the additional billing of nearly $176,000, in
2003 and 2004, to the Minnesota Commerce
Department for state wind energy incentive
payments.’®” In late 2008, the developer was
sentenced to 21 months in federal prison.

Valuation Issues

A wind turbine impact study for Dodge and
Fond Du Lac Counties in Wisconsin that was
completed in 2009 showed that property sales
within the influence area of an aerogenerator
were at a lower value that were those outside the
area, and that sales within the area were more
sluggish. The average drop in value was 30
percent.

Note: The study was sponsored by the
Calumet County Citizens for Responsible
Energy and was conducted by the private
firm Appraisal Group One who was
protected against influence from the
sponsor by having complete independence
to gather facts, data and other related
material. Appraisal Group One had
complete control over the appraisal
process and reported their findings on an
impartial basis.

The study notes that the main influences on
value are view, peace and serenity and the rural
environment in general. While those are
negatively impacted by a wind power station,
the study notes that prices tend to remain steady
to rising for those properties receiving an
income stream from the aerogenerator lease
income.

The impact on value is particularly significant if
the area, before development, has particular
beauty or is a tourist area. Two studies
conducted in Nantucket, Massachusetts, for
example, determined that a wind power station
with 130 aerogenerators would decrease tourism
enough to cause the elimination of 2,500
tourism-related jobs. The same study found that
local property values would decline enough to
constitute a loss of $8 million in annual tax
revenue.



In November 2007, a local Vermont Board of
Civil Authority (BCA) ruled that a wind turbine
reduced the value of adjacent property by 10
percent for real property tax purposes.'® The
evidence showed that the wind turbine was
within 300 feet of the petitioner’s home, and the
petitioner claimed that the turbine’s noise,
blinking light, glare from the blades, and
resulting vibrations decreased the home’s
value.'® Before reaching their decision, the
BCA sent a committee of three persons to visit
the petitioner’s property to evaluate the
situation.™™® The committee reported back that
the turbine produced constant sound and
flashing lights from its turning blades, and
recommended an eight percent reduction in
valuation of the petitioner’s property.'**

Also, the increased risk of getting sued for
nuisance has a dampening effect on value.
Likewise, the annual payments, to an extent, are
replacement income for the property rights that
have been given up in getting the aerogenerators
in the first place. Many of the agreements are
quite restrictive in terms of potential
development of the property, farming activities,
placement of buildings, etc. A willing buyer
would take all of those factors into consideration
when determining what price to pay for the
property. According to the IRS, fair market
value is to be determined in accordance with the
willing-buyer/willing-seller approach.™2

Thus, to arrive at the proper valuation of an
existing contract, the present value of the
contract would have to be discounted in order to
derive a value for the stream of payments. That
result could then be offset by the factors
mentioned above. At the present time, IRS has
not issued any guidance on the matter.

The placement of wind turbines on farmland is
likely to impact valuation for federal estate tax
purposes upon the owner’s death.™® For federal
estate tax purposes, the key valuation date is as
of the date of the decedent’s death. Thus, a
long-term wind energy agreement signed shortly
before death likely has little impact on the date
of death value of the property included in the
decedent’s estate. Because the agreement will
have an initial development/prospecting phase
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that runs for several years before the primary
phase of the easement, there remains uncertainty
(as of the date of death) if death occurs within
the prospecting phase as to whether wind
generation will ever occur on the premises.
Thus, there should be no valuation enhancement.

However, if death occurs after turbines have
been installed and have become operational, IRS
could argue for a valuation enhancement. But,
there may be offsetting factors. At the present
time, anecdotal data indicates that wind turbines
have a depressing effect on nearby land values
and are a drag on the ag real estate market.

Most recent anecdotal data from Illinois
indicates that assessed value on farmland is
dropping approximately 22-30 percent on
farmland that is near aerogenerators. Opinions
by realtors marketing homes across the
Canadian border near Detroit have estimated the
drag on home values is in the 25 to 40 percent

range.""

For federal estate tax purposes, agricultural land
may be valued at its agricultural use value rather
than its fair market value at the time of death.
The executor of the decedent's estate must make
an election to value the land at its use value and
the election (for deaths in 2011) has the potential
to reduce the value of the land included in the
estate by up to $1,020,000. With the federal
estate tax rate set at 35% for deaths in 2011,
such an election could lead to maximum tax
savings of $357,000. However, numerous
requirements must be satisfied for the estate to
qualify to make the election, and the elected land
must pass to family members that will continue
to farm the land (or lease it under a lease where
the lease income is based on crop prices or
production levels) for 10 years after the
decedent's death. If the property (or a portion of
the elected property) is converted to a non-
agricultural use during that 10-year period,
recapture tax is triggered. That means the heirs
have to pay all of the tax savings achieved by
making the election that is attributable to the
elected land that is converted to a non-ag use
back to the government, with interest. In
addition, at the time the election is made, IRS
puts a lien on the property to ensure payment in
the event a recapture-triggering event occurs.



In one recent matter involving a Texas set of
facts, the decedent died owning agricultural
land. A special use valuation election was made
and the property passed to the decedent's family
members. The heirs were subsequently
approached by a wind energy company about
placement of wind turbines on the property. The
heirs executed the wind energy lease which
required that all existing liens be subordinated to
the interests of the wind energy company - a
common provision in wind energy leases. When
the heirs approached the IRS about
subordinating the IRS lien, IRS refused, viewed
the wind energy lease as a disqualifying cash
lease, and asserted recapture tax on all of the
property subject to the election. Subsequent
negotiations resulted in IRS asserted recapture
tax on only the land actually removed from ag
production. The heirs paid the tax. The heirs’
refund suit is anticipated to be filed in the
Federal District Court for the Northern District
of Texas.

Note: The IRS has won a case in the
U.S. Court of Appeals for the Third
Circuit in which they asserted recapture
tax upon the grant of an easement.’® In
that case, the trial court held that
granting the state of New Jersey an
easement in qualified farm property was
not a disqualifying disposition of the
property that triggered recapture tax
under 1.R.C. §2032A(c)(1). Instead,
such a grant was merely a contract right
under state law. The appellate court
reversed, finding that there was a
disposition of a property interest under
federal law. Interestingly, the easement
involved an ag preservation easement
ensuring that the land would not be
developed.

Other Legal Issues

Creation of a negative easement? Exceptin
situations where malice is present, U.S. law does
not recognize a negative easement for light, air
or view.™® Likewise, the law does not recognize
a negative easement for the free flow of wind.

In other words, the owner of tract A cannot
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restrict the activities of the owner of adjacent
tract B on tract B that might impact the flow of
the wind from tract B to tract A. If the uses to
which tract B is put interfere with the flow of the
wind across the tract, but are otherwise
reasonable, the owner of tract A would not be
able to stop those activities from occurring. To
ensure that B’s activities wouldn’t impact wind
energy development on tract A, the owner of
tract A would have to purchase an easement
over tract B (or purchase tract B).

Some states have enacted wind
easement statutes that secure wind
access. The states enacting such
statutes are: Minnesota, Montana,
Nebraska, Oregon, South Dakota
and Wisconsin. The Virgin Islands
has also enacted a wind easement
statute. Oregon law also authorizes
municipalities to protect access to
wind via local ordinance.

Note:

Zoning and permitting. Zoning and permitting
issues can also arise with respect to wind-farm
development. Recently, the Supreme Court of
New York approved sethack requirements for
wind turbine placement away from residences,
public roads, and properties that did not contain
wind turbines.™” The county agency’s approval
of minimum setback requirements was not a de
facto unconstitutional taking within the scope of
the New York Constitution.**® Since the agency
gave reasons for its determination, including
environmental concerns, the surrounding
property owners were able to distance
themselves from the turbine facilities." Ina
different case, the New York Supreme Court
upheld the grant of a conditional use permit for
the construction of a wind farm.*?® In the case,
the court held that the local zoning board’s
determination that the wind farm constituted a
public utility for zoning law purposes were
entitled to deference and were not shown to be
unreasonable or not rationally based. The court
noted that the zoning board considered various
environmental impact studies that the wind farm
had submitted and held public hearings.'*

In a Pennsylvania decision in late 2009, the
court upheld a county zoning hearing board’s



grant of a zoning permit to a developer to
operate a wind power station.'? The Zoning
Hearing Board has initially the developer’s
request, so the county commissioners amending
the applicable zoning ordinance to allow the
development of wind power stations in certain
districts. The developer then filed an application
for a zoning permit and the permit was granted.
The plaintiff challenged the validity of the
amendments on the basis that the amendments
allowed a use that had previously been judicially
determined in special exception proceedings to
be detrimental to the health, safety, and welfare
of the local community. The plaintiff also
claimed that the use that the amendments
allowed was unreasonable, arbitrary and
capricious and contrary to state law. However,
the court upheld the amendments and
determined that the doctrine of collateral
estoppels didn’t apply because the developer’s
special exception request was not identical to the
issues that the plaintiff presented in its challenge
to the validity of the amendments.

In another late 2009 case from Pennsylvania, a
property owners’ association filed a land use
appeal challenging a township’s zoning hearing
board’s issuance of a zoning permit to a
homeowner for construction of a 55-foot
aerogenerator.’® The court rejected the
association’s argument that public approval was
necessary before the zoning permit could be
approved because the ordinance’s requirement
of public comment and/or approval related to
conditional uses or special exceptions. That
wasn’t involved in the case. Instead, the
homeowner sought a permit for an accessory
use, and the court held that the zoning board did
not err in its determination that an aerogenerator
was an accessory use. In this case, however, the
aerogenerator was for private residential use,
and the court reasoned that the use was similar
to solar collector panels which were considered
accessory uses. In addition, the proposed use
was determined to satisfy applicable setback
requirements.

In early 2010, the Supreme Judicial Court of
Maine, upheld a state law that streamlined the
permitting process and appeal process for wind
pOWer projects in certain areas of the state.***
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The law had been challenged constitutionally,
but the court said the law was rationally related
to a legitimate state interest - that of facilitating
the rapid development of alternative, renewable
energy sources.

In early 2011, the Pennsylvania Commonwealth
Court was involved in a case where a township
zoning hearing board revoked a wind power
station developer’s zoning permit to develop a
wind power station upon the appeal of
neighboring landowners within one-half mile of
the power station.’® The court held that the
landowners had standing to appeal the initial
granting of the zoning permit, and that the
developer did not have a legally protected right
in the zoning permit.

Community lIssues

A New York case'® illustrates the tension
between landowners seeking additional revenue
from wind turbines and adjacent property
owners that place a high value on aesthetics. A
town enacted a ban on the development of
commercial wind farms. Supporters that voted
for the ban included owners of second homes.
However, the votes of the second-home owners
was challenged by supporters of wind farm
development on the basis that the owners were
not residents of the town as defined by New
York election law. The defendant agreed, but
the court reinstated the voter registrations of the
second-home owners - they had demonstrated
significant and genuine contacts with the town
such that their choice of the town as their
residence for voting purposes should have been
honored. Six of the eight second-home owners
had homes in the town, but lived and worked in
another city during the week. In addition, each
second-home owner didn't vote anywhere else
and listed the town as their residence on their
driver's license.

On October 30, 2009, a unanimous Kansas
Supreme Court upheld a Wabaunsee County
ordinance banning commercial wind farms in
the county."®” The Court determined that the
county had properly followed state statutory
procedures in adopting the ordinance, and that
the ordinance was reasonable based on the



county's consideration of aesthetics, ecology,
flora and fauna of the Flint Hills. The county
held numerous public hearings on the issue with
the overwhelming majority of the public
expressing lack of support for commercial wind
farm development in the county. The Court
cited the numerous adverse effects of
commercial wind farms including damage to the
local ecology and the prairie chicken habitat
(including breeding grounds, nesting and
feeding areas and flight patterns) and the
unsightly nature of large wind turbines. The
Court also noted that commercial wind farms
have a negative impact on property values, and
that agricultural and nature-based tourism would
also suffer. The Court, however, ordered the
parties to submit additional briefing and prepare
for oral argument on whether the ordinance
constitutes a "taking" of plaintiffs' property
rights without just compensation, and whether
the ordinance violates the Commerce Clause by
discriminating against interstate commerce.
Those issues are set to be considered in early
2010.

The Kansas court is not, however, the first court
to consider the validity of moratoriums on the
development of wind power stations at the local
level. Earlier in 2009, the Wisconsin Court of
Appeals ruled on a county’s moratorium of
further development of aerogenerators and a
“wind turbine ordinance” that restricted all wind
energy systems uniformly based on a system’s
classification as a large or small system.'® A
property owner wanted to build aerogenerators
on their property, and challenged the ordinance
as ultra vires on the basis that the county
exceeded its authority under state law. The trial
court ruled for the county, but the appellate court
reversed noting that the state legislature had not
delegated legislative powers to localities. As a
result, the “one-size-fits-all” ordinance violated
the requirement that localities had to examine
each wind project to determine whether each
particular project conflicted with public health
or safety. So, the case was remanded to the trial
court for a reconsideration of the owner’s
declaratory judgment action.

Contractual Issues
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In a recent New York case, the plaintiff bought
the defendant’s farm (including the residence)
and sought to have the sale contract rescinded
based on the seller’s alleged fraud and
misrepresentations for not disclosing that plans
were in the works for the construction of large
wind turbines on an adjacent parcel.*?® The
plaintiffs submitted the affidavit of a neighbor of
the defendant who detailed two conversations
with the defendant that occurred months before
the defendant put his farm on the market during
which the wind farm development was
discussed.®® The defendant, at that time, stated
that the presence of commercial wind turbines
on the adjacent tract would “force” him to sell
his farm.*** When the plaintiff sought to rescind
the contract, the defendant claimed he had no
duty to the plaintiff and that the doctrine of
caveat emptor (“buyer beware”) was a complete
defense to the action."* The court denied
summary judgment for the seller and allowed the
case to go to trial.**

The Public Trust

The Public Trust doctrine holds that certain
resources are preserved for public use, and that
the government is required to maintain those
resources for the public’s reasonable use. The
Public Trust Doctrine was involved in a recent
case brought against an owner/operator of a
large-scale wind farm.*** Under the facts of the
case, an environmental group claimed that wind
turbines at the Altamont Pass Wind Resource
Area in Alameda and Contra Costa counties had
killed tens of thousands of raptors and other
birds since the 1982. The Alameda County
Board of Supervisors was in the process of
considering applications to extend and
consolidate existing 20-year permits to operate
the wind turbines when the plaintiffs sued. The
plaintiff claimed that the operation of the wind
farm violated state and federal law, including the
public trust doctrine — a doctrine which holds
that certain resources are preserved for public
use, and that the government is required to
maintain those resources for the public’s
reasonable use. But, the trial court dismissed all
claims except for the alleged public trust
violation for lack of standing.



The appellate court affirmed, noting that the
case was filed against the wrong party.* The
plaintiffs sued the owners and operators of 5,000
wind turbine generators at the Altamont Pass
wind farm. However, the court emphasized that
wildlife, including birds, is considered a public
trust resource, and that private parties can sue to
enforce the public trust. But, such an action
(when brought by a “beneficiary”) must be
brought against the “trustee” of the public trust —
namely, the government agencies (such as the
state and federal fish and game departments)
charged with the responsibility to implement and
preserve the “trust.” Only the trustee has the
sole right to sue the owners and operators of the
wind turbines for violation of the public trust. A
“beneficiary” cannot sue the party that is
believed to be harming trust property. In any
event, the court noted that the public agencies
responsible for protecting the public trust (such
as the Department of Fish and Game) had done
SO.

So, the court would not let the case go forward
without the expertise of the government
agencies responsible for protecting the trust
resources. The proper means to challenge the
adequacy of the agencies’ measures was by
petition for a writ of mandate after exhaustion of
administrative remedies.**

The Public Trust Doctrine arose in another
prominent case in 2010. In Alliance to Protect
Nantucket Sound, Inc. v. Energy Facilities Siting
Board,*" the court upheld the defendant's power
to overrule local opposition to transmission lines
coming inland from a planned offshore 130-aero
generator wind power station known as the Cape
Wind Project on Nantucket Sound. The project
had been denied a permit from the Cape Cod
Commission and applied to the defendant for a
single, comprehensive, permit that would consist
of all state and local permits for the Cape Wind
Project. In her dissent, the Chief Justice noted
the court's ruling would clear the way for oil
drilling rigs and nuclear power plants to be
developed off-shore of Nantucket Sound and
Cape Cod. The Chief Justice further noted that
the defendant had usurped the state's fiduciary
responsibility to the state's citizens and failed to
consider the in-state impacts of the wind power
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station to such a degree that the court had
seriously undermined the Public Trust Doctrine.

Recent Legal Developments in lowa With
Respect to Wind Energy

Several school districts in lowa have taken an
interest in wind-energy production. In 2003,
when a school district began generating wind
power from a donated wind turbine, they
claimed to have an agreement with the city to
sell the electricity.™*® Relying on the agreement,
the school constructed a new wind turbine.**
The city brought suit, claiming that any contract
entered into between the school and the city was
void, because the municipality lacked authority
to make such an agreement.** The lowa
Supreme Court cautioned that the school was on
notice that the city had no authority to enter into
an agreement to purchase the electricity
generated by its turbines.**" The school was left
without any recourse in this dispute. Presently,
several other school districts across the state
have become interested in wind-energy
production as a possible revenue-raiser. It
remains to be seen what the courts will allow.

In 2003, when a utility customer erected a wind
turbine on his land and attempted to connect it
with the electric service being provided to him
by his electric company, the lowa Supreme
Court determined the proper hierarchy of
authority in this area.'* The issue was whether
the lowa Code sections relating to alternative
energy providers, such as wind turbines, applied
to an electric company, regulated by The Federal
Public Utility Regulatory Policies Act
(PURPA).*® The court found that since the
electric utility was not subject to the lowa Code,
federal law prevailed here.***

In a related context, lowa Courts have recently
addressed the issue of adjacent landowners’
rights to input in the construction of cell phone
towers. In this case, the plaintiff, a landowner,
challenged the construction of a cell phone
tower built across the road from his home, on
the basis that he was not given adequate notice
of the hearing held regarding the issuance of a
permit for the tower’s construction.**® The lowa
Court of Appeals ruled that the landowner was



only entitled to notice by publication at least
seven days before the time set for public
hearing.**°

The court noted that lowa law requires that
notice of a pending application for a conditional
use permit must be reasonable under the
circumstances.*” So, rural landowners objecting
to the construction of cell towers or wind
turbines must be diligent in determining the time
and place of public hearings.

Net metering. The lowa Court of Appeals has
rendered the latest court opinion in a legal battle
over net metering that has been going on in lowa
for about 10 years. lowa’s net metering rule was
a creation of the lowa Utilities Board in 1983
and allows customers with alternative energy
generation systems to sell electricity to their
investor-owned utilities on a netted basis against
their metered retail usage.'*®

Note: The IUB has the authority to
mandate net metering for customers of the
state’s two investor-owned utilities. The
utilities can limit individual systems to 500
KwH. Net excess generation is credited
indefinitely to the customer’s next bill.

In this case, the plaintiffs bought wind-powered
generators from another plaintiff and tried to
reduce their energy expenses by producing their
own power and selling any excess energy to the
defendant- a non-regulated utility. But, the lowa
net metering rules do not apply to electric
cooperatives because they are not regulated by
the lowa Utilities Board (IUB). The plaintiffs
sued in federal court, but the case was dismissed
for lack of subject matter jurisdiction. The
plaintiffs then took the matter to the Federal
Energy Regulatory Commission (FERC) on the
basis that their wind energy system was a
qualifying facility (QF) under the Public Utility
Regulatory Policies Act (PURPA) and also filed
an action in state district court.

In 2005, the lowa Supreme Court reversed its
previous ruling and concluded that net metering
was not required by either lowa or federal law.
The court noted that the issue of net metering
carried with it great policy concerns, and that
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FERC was the appropriate tribunal to decide
whether net metering fit within the requirements
of PURPA. Specifically, the Court held that
PURPA did not require net metering by non-
regulated utilities. Shortly after the lowa
Supreme Court issued its ruling, FERC found
that even though PURPA did not explicitly
require net metering, the defendant had to offer
net metering to the plaintiffs.

Later in 2005, the President signed into law the
Energy Policy Act of 2005 (Act). While the Act
does not mandate federal net metering and
interconnection standards, it does direct non-
regulated utilities to consider whether to adopt
net metering within three years of enactment of
the Act. In early 2006, upon reconsideration of
its 2005 order, FERC reversed itself in light of
the Act vesting discretion in the defendant to
determine whether net metering should be
offered to customers. The plaintiffs sought
enforcement of FERC’s 2005 ruling, but the trial
court refused.

On further review, the lowa Court of Appeals
affirmed. The court held that the trial court’s
ruling was consistent with the Act which
entrusted the decision to offer net metering to
the defendant and not FERC.'*

Federal Farm Program Payment Eligibility

When negotiating a wind energy easement, it is
important for rural landowners to understand the
impact such an agreement may have on their
eligibility for federal farm program payments.
Farmers should consult their local Farm Service
Agency before entering into these agreements
for a more detailed explanation of the program
rules and whether they will lose benefits or
suffer serious financial penalties.

For those farmers considering wind energy
easements and participating in the Direct and
Counter-cyclical Payment Program, authorized
by the 2002 Farm Bill, there is a prohibition on
making nonagricultural use of acreage enrolled
in the program. Farmers will need to consider if
there will be a penalty for withdrawing acreage
from the program for the purpose wind energy.



Tax Reporting Issues

When an agreement is entered into with a wind
energy company, the landowner will commonly
have three types of payments:

1. The payment for the company’s
acquisition of an easement or a lease
over a part of the landowner’s property;

2. Crop damage payments; and

3. Annual payments associated with
turbines or the amount of production
from the turbines.

Easement payments. The sale of an easement
is treated as the sale of an asset.™®® But, if the
taxpayer retains more than naked legal title to
the property affected by the easement, the
consideration received is treated as a return of
capital.™ As a result, the proceeds are applied
as a reduction of the taxpayer’s basis in the
property, with any excess treated as capital
gain.™?

The Treasury Regulations provide the following
as a general rule:

When a part of a larger property is
sold, the cost or other basis of the
entire property shall be equitably
apportioned among the several parts,
and the gain realized or loss sustained
on the part of the entire property sold
is the difference between the selling
price and the cost or other basis
allocated to such part. The sale of
each part is treated as a separate
transaction and gain or loss shall be
computed separately on each part.
Thus, gain or loss shall be determined
at the time of sale of each part and not
deferred until the entire property has
been disposed of.***

The Treasury Regulation, therefore, presents two
tax issues associated with allocating the
landowner’s income tax basis in the property:

* The allocation of basis between the portion
of the property that is subject to the
easement and the balance of the property
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that is not subject to the easement;™* and

* The allocation of basis between the rights
created by the easement and the balance of
the rights in the property.

Based on the Regulation, one thing is clear — a
taxpayer cannot compare the entire basis in the
property from which an easement is acquired
with the sale price of the easement. For
example, in Iske v. Comr.,"* the taxpayer sold
easements during condemnation proceedings
and did not include the compensation in gross
income on the tax return for that year because,
as the taxpayer argued, he did not receive a
taxable gain on the sale of the easements. But,
the court disagreed with the taxpayer’s position.
The court reasoned that Treas. Reg. §1.61-6(a)
required the taxpayer to apportion his basis in
the property between the land sold and the land
retained. The taxpayer could not use his entire
basis in the two parcels involved to offset the
amount he received for the easements.

Example: Garrulous Energy Company
paid $4,000 for an easement along the
eastern boundary of Marcia Megawatt’s
farm for the construction of an access
road to the location on Marcia’s farm
where a wind turbine will be erected.
The easement covers approximately five
acres of Marcia’s 160-acre farm.

Marcia has an income tax basis of $750
per acre in her farmland. For purposes
of reporting gain from the $4,000
easement payment, Marcia would be
able to offset the $4,000 payment by the
$3,750 income tax basis that is allocable
to the five acres that the easement
impacts ($750 per acre basis x 5 acres).
Thus, Marcia must only report $250 of
gain from the sale of the easement.**®

If the easement impacts the taxpayer’s entire
property (which is uncommon), the amount
received for the easement reduces the taxpayer’s
basis in the entire property for purposes of
computing taxable gain.



Example: Larry Landowner sells multiple
easements to Tumescent Wind Corporation
for access to a major wind turbine project

on Larry’s farm. The easements cover 50
acres and bisect Larry’s property. Tumescent
constructed fences on each side of every
easement and installed gates in the fences so
that Larry could move his livestock through
the easements. For purposes of reporting
gain from the sale of the easements, Larry
should be able to reduce the basis in all of his
ranchland by the amount he received for the
easements. That’s the result if Larry can
establish that the easements impacted Larry’s
use of all of his property, rather than just the
50 acres covered by the easements.*’

Income tax basis must also be allocated between
the rights that the taxpayer retains and the
easement rights that are sold. For purposes of
this basis allocation, the general rule is that the
allocation of basis in the property must be
allocated between the interest sold and the
interest retained in the proportions that their
respective fair market values bear to the fair
market value of the entire property.*®® But, if it
is not possible to allocate basis of the entire
property between the interest that is sold and the
interest that is retained, then the amount
received for the easement can be used to reduce
the basis in the entire property affected.™

An important issue to resolve is the actual
amount of a client’s property that is impacted by
a wind farm project. The first place to start is to
examine the terms of the particular easement.
Many easements will prohibit the landowner
from building anything else on the property that
would interfere with the maintenance of the
windmill or block the wind that drives the
windmill. In that case, the landowner has a
reasonable argument that the easement impacts
all of the landowner’s property. If there is
sufficient basis in the land to absorb the
easement payment, the landowner will not have
any gain to report.

Example: Tom owns an 80-acre tract of
farmland with no improvements. It is
entirely pastureland, and Tom paid
$40,000 for the tract in 1983. Tom has
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been approached by a wind energy
company to construct three wind turbines
on his property. The company is willing to
pay Tom $20,000 for an easement. The
easement terms prevent Tom from building
anything on this property that would
obstruct the company’s access to the wind
turbines or that would block the wind to
the turbines. Tom should be able to reduce
the basis in his entire tract by the amount
of the easement payment. That would
result in his basis being $20,000, and

Tom would not have any gain to report.

Note: If the wind energy company were to
pay Tom an additional amount for the right
to construct additional wind turbines on his
property in a future year, Tom would again
reduce his remaining basis in his tract by the
amount of the payment. To the extent the
payment exceeds Tom’s basis in his property,
Tom would have a taxable gain that would be
reported on Form 4797, Part 1 (where it is
netted with other I.R.C. §1231 gains and
losses).

There is caselaw supporting the argument that an
easement can impact all of a taxpayer’s property
and, hence, allows the taxpayer’s entire basis in
the property to be applied against the easement
payment.

e Bledsoe v. United States™ - the landowner
sold nine perpetual easements to the U.S.
Army Corps of Engineers to allow road
access to a dam. Although the easements
covered only 47.3 acres, the court allowed
the landowner to reduce the basis of the
entire property because the easements
restricted his use of the property. The
easements varied in width from 100 to 400
feet and bisected his ranch. The easement
holder then constructed a fence along the
road on both sides and built gates in the
fences so that the taxpayer could move his
cattle across the easements. The court noted
that the easements were not sales (that’s
contrary to the general rule) and that the
taxpayer was entitled to apply the easement
proceeds against the basis in the property.



e InjaLand Com.,, Ltd. v. Comr.'®! - the City
of Los Angeles paid the landowner $50,000
for an easement that allowed the city to
flood the land when it diverted water into a
river that flowed through the land. The
easement did not cover the entire tract, but
because it affected the use of the entire tract,
the court allowed the payment for the
easement to reduce the basis of the entire
tract.

Crop damage payments. Payments that are
made to a landowner (or a tenant) for damage to
crops are reported as payments received for sale
of the crop. Thus, the landowner reports the
payment on line 4 of the landowner’s Schedule
F (Form 1040) as crop proceeds.

Lease payments. In addition to the payment for
the easement, landowners commonly receive
annual lease payments. Because these payments
are not for land used in agricultural production,
they are not subject to self-employment tax
regardless of the landowner’s participation in the
activity.’®* That means that the annual income
from the lease payment should be reported on
Schedule E (Form 1040). It is unlikely that the
landowner would have any deductible rental
expenses.

Legal Issues for Landowners to Consider in
Negotiating Wind Energy Easements

There are two parts to a typical wind
development agreement. The first part involves
an agreement for prospecting and development
of the property, the terms of which will give the
prospecting company the right to enter the
premises, evaluate the property for potential
wind energy development, and construct the
necessary turbines and related structures if the
developer deems the property to have the
potential for wind energy development. This
part of the agreement will typically give the
developer the exclusive right to develop the
property for a limited amount of time (usually 2-
5 years), and may contain an option for the
developer to extend the length of the
development term. At the present time,
development agreements are providing
landowners with annual payments within a range
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of $2 to $10 per acre subject to the agreement.
If wind energy development does not occur
during the term of the agreement, the landowner
may negotiate a new wind energy agreement
with another developer, if possible and if
desired.

The second part of the agreement involves the
contract for the development and operation of
wind turbines on the property. This part of the
agreement will involve a much longer term
(typically 20-50 years) with an option (or
multiple options) to extend the agreement even
further. Landowner compensation under this
part of the agreement may be based on the
number of turbines placed on the property, per
megawatt of energy generated or on a royalty-
based compensation structure. A key point for
landowners is to make sure that the
compensation structure contains an inflation-
adjuster clause.

While both parts may be contained in a single
document, landowners may benefit from having
the two parts separated out and put in different
agreements.

A wind energy agreement should never be
negotiated without first having the agreement
reviewed by legal counsel. Wind energy
agreements are long-term agreements that will
impact the land subject to the agreement for
many years, likely beyond the lifetime of the
landowner who executes the agreement. The
following is a list of questions that landowners
should ask when analyzing any wind energy
agreement:

Scope Questions:

e How much of the land will be subject to the
agreement?

Note: The legal description of the covered
property is critical. This can also be an issue
for the wind energy company that has
contractually agreed to provide minimum
annual amounts of wind-generated electricity
by means of a power purchase agreement
(PPA). For example, in TXU Portfolio
Management Company, L.P. v. FPL Energy,



LLC, et al., No. 05-08-01584, 2010 Tex. App.
LEXIS 5905 (Tex. Ct. App. Jul. 27, 2010), a
wind energy company was determined to be
the party responsible under a PPA to ensure
sufficient transmission capacity and take
steps to reduce congestion and curtailments.
The failure to meet the minimum generation
requirement could potentially cost the
company almost $40 million.

How long will the land subject to the
agreement be affected?

Note: The lease agreement will have a
clause creating a development/construction
period during which time the developer has
the time to determine whether the property
is suitable for installing aerogenerators.
This period generally runs from 2-5 years.
Landowners should carefully read such a
clause to make sure that the developer is
not given an option at the end of the term to
extend the term to make construction
decisions. Clearly, 5 years is sufficient
time for the developer to make construction
decisions. Indeed, such a decision can
likely be made within 2 years. There is no
need for the land to be tied up for any
longer period of time to allow the
developer time to decide what to do.

Based on the property rights that are given
up, are the proposed payments adequate for
the present time and for the life of the
agreement?

Note: The answer to this question requires
an understanding of the mechanics and
economics of wind energy production. In
addition, it is essential that payments be
tied to a CPI inflation adjustment.

Estate Planning Issues

Is it planned that the farming operation will
expand in the future? If so, how will the
placement of wind turbines on the property
impact the farm’s potential development
and/or expansion?
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Has the issue of wind turbines development
been discussed with the on-farm heirs?

Payment Questions:

Is the landowner entitled to any or all energy
credits related to the project?

If the agreement offers an up-front lump-
sum payment, is the payment representative
of a fair amount of the rights involved?

What are the tax consequences of wind
energy payments that will be paid under the
agreement? (Note: The answer to this
question depends on tax changes at the
federal and state levels — an area which is in
an almost constant state of flux.)

Are payments under the agreement based on
revenues generated by the wind turbines?'®®

Note: This is a very important point. In
early 2010, the author received copies of
letters that landowners in northwest lowa
received which informed the landowners
that their payments were being reduced
because the company’s revenues were
down due to the lack of wind.

Can the landowner get inf